City of Scottsbluff, Nebraska
Monday, April 20, 2020
Regular Meeting
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STATE OF NEBRASKA
OFFICE OF THE GOVERNOR

EXECUTIVE ORDER NO. 20-03

CORONA VIRUS - PUBLIC MEETINGS
REQUIREMENT LIMITED WAIVER
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STATE of NEBRASKA
OFFICE OF THE GOVERNOR

LINCOLN

EXECUTIVE ORDER NO. 20—03
CORONA VIRUS — PUBLIC MEETINGS REQUIREMENT LIMITED WAIVER

WHEREAS, In order to provide flexibility to assist in meeting the emergency conditions and
subsequent impacts brought on from COVID-19, a state of emergency was declared in Nebraska

on March 13, 2020; and

WHEREAS, the State of Nebraska is committed to providing seamless government operations to
the people of Nebraska throughout the state of emergency; and

WHEREAS, state and local governmental boards, commissions and other public bodies must
comply with the Open Meetings Act so that citizens may exercise their democratic privilege of
participating in meeting of public bodies; and

WHEREAS, for public health purposes, meetings and gatherings have now been limited to no
more than 50 people and may be further limited if the presence of COVID-19 warrants;

NOW THEREFORE, |, Pete Ricketts, Governor of the State of Nebraska, by virtue of the authority
vested in me by the Constitution and laws of Nebraska, hereby issue this limited waiver of certain
requirements of the Nebraska Open Meetings Act.

Pursuant to this declaration, | hereby order the following:
1. This executive order applies to all governing bodies as defined in Neb. Rev. Stat. §84-1409
(1) and to all public meetings as defined in Neb. Rev. Stat. § 84-1409 (2).

2. All governing bodies may meet by videoconference or by telephone conferencing or by
conferencing by other electronic communication so long as there is made available at
such meeting access to members of the public and to members of the media.
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3. The advanced publicized notice and the agenda requirements for meetings that are set
forth in Neb. Rev. Stat. §84-1411 and the remaining provisions of Nebraska’s Open
Meeting Act shall continue to be complied with by all governing bodies and are not waived
by this executive order.

4. This waiver shall apply to all public governing body meetings that occur from today
through May 31, 2020.

IN WITNESS THEREOF, | have hereunto set my hand and caused the Great Seal of the State of
Nebraska to be affixed on this 17th day of March, 2020.

Pete Ricketts, Governor
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Scottsbluff

Open Meetings Act

§ 84-1407. Act, how cited.

Sections 84-1407 1o 84-1414 shall be known and may be cited as the
Open Meetings Act,

Source: Laws 2004, 1.3 8218 34,

84-1408. Declaration of intent; meetings open to public.

Itis hereby declared to be the policy of this state that the formation of
public policy is public business and may not be conducted in secret.

Every meeting of a public body shall be open to the public in order that
citizens may exercise their democrate privilege of attending and
speaking at mectings of public bodies, except as otherwise provided by
the Constitution of Nebraska, federal statutes, and the Open Meetings
Act,

Source: Laws 1975, LB 325, § 1; Laws 1996, LB 900, § 1071; Laws 2004
LI 821, § 35,
§ 84-1409. Terms, defined.

For purposes of the Open Meetings Act, unless the context otherwise
requires:

(1)(a) Public body means (i) governing bodies of all political subdivisions
of the State of Nebraska, (i) governing bodies of all agencies, created by
the Constitution of Nebraska, statute, or otherwise pursuant to law, of
the cxecutive department of the State of Nebraska, (iii) all independent
beards, commissions, bureaus, committees, councils, subunits, or any
other bodies created by the Constitution of Nebraska, statute, or
otherwise pursuant to law, (iv) all study or advisory committees of the
exccutive department of the State of Nebraska whether having
continuing existence or appointed as special committees with limited
existence, (v) advisory committees of the bodies referred to in
@, @), and (i) of this subdivision, and (vi)
instrumentalities exercising essentally public functions; and

subdivisions

(b) Public body does not include (i) subcommittees of such bodics
unless a quorum of the public body attends a subcommittee meeting or
unless such subcommittees are holding hearings, making policy, or
taking formal action on behalf of their parent body, except that all
meetings of any subcommittee established under scction 81-15,175 are
subject to the Open Meetings Act, and (i) entities conducting judicial
proceedings unless 2 court or other judicial body is exercising
rulemaking authority, deliberating, or deciding upon the issuance of
administrative orders;

(2) Mecting means all regular, special, or called meetings, formal or
informal, of any public body for the purposes of briefing, discussion of
public business, formation of tentatdve policy, or the taking of any action
of the public body; and

(3) Vidcoconferencing means conducting a  mceeting  involving
participants at two or more locatdons through the use of audio-video
equipment which allows participants at each location 1o hear and sce
cach mecting participant at cach other location, including public input.
lnteraction between meeting participants shall be possible at all meeting
locations.

Source: Laws 1975, LB 325, § 2; Laws 1983, LB 43, § 1; Laws 1989, 1.B
429, § 42; Laws 1989, 1.B 311, § 14; Laws 1992, L. 1019, § 124; Laws
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1993, LB 635, § 1; Laws 1996, 1.B 1044, § 978; Laws 1997, 1.B 798, § 37;
Laws 2004, 1.8, 6 36; Laws 2007, 1.3296 ‘l\:H]H; Laws 2011, 1.B366
§2

§ 84-1410. Closed session; when; purpose; reasons listed;
procedure; right to challenge; prohibited acts; chance meetings,

conventions, or workshops.

(1) Any public body may hold a closed session by the affirmative vote
of a majority of its voting members if a closed session is clearly necessary
for the protection of the public interest or for the prevention of needless
injury to the repurtation of an individual and if such individual has not
requested a public meeting. The subject matter and the reason
necessitating the closed session shall be identified in the motion to close.
Closed sessions may be held for, but shall not be limited to, such reasons
as:

(a) Strategy scssions with respect to collective bargaining, real estate
purchases, pending litigation, or litigation which is imminent as
evideneed by communicadon of a claim or threat of litigation to or by
the public body;

(b) Discussion regarding deployment of security personnel or devices;

(c) Tavestigative regarding  allegations of criminal

misconduct;

proceedings

{d) Evaluation of the job performance of a person when necessary to
prevent needless injury to the reputation of a person and if such person
has not requested a public mecting;

(¢) Vor the Community Trust created under section 81-1801.02,
discussion regarding the amounts to be paid to individuals who have
suffered from a tragedy of violenee or natural disaster; or

() For public hospitals, governing board peer review activitces,
professional review activities, review and discussion of medical staff
investigations  or  disciplinary actions, and any strategy session
concerning transactional negotiations with any referral source that is
required by federal law to be conducted at arms length.

Nothing in this section shall permit a closed meceting for discussion of
the appointment or clection of a new member to any public body.

(2) The vote to hold a closed session shall be taken in open session. The
entire motion, the vote of each member on the question of holding a
closed session, and the time when the closed session commenced and
concluded shall be recorded in the minutes. If the motion to close
passes, then the presiding officer immediately prior to the closed session
shall restate on the record the limitation of the subject matter of the
closed session. The public body holding such a closed session shall
restrict its consideration of matters during the closed portions to only
those purposes set forth in the motion to close as the reason for the
closed session. The meeting shall be reconvened in open session before
any formal action may be taken. For purposes of this section, formal
action shall mean a collective decision or a collective commitment or
promise to make a decision on any queston, motion, proposal,
resolution, order, or ordinance or formation of 4 position or policy but
shall not include negotiating guidance given by members of the public
body to legal counsel or other negotiators in closed sessions authorized
under subdivision (1)(a) of this section.
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(3) Any member of any public body shall have the right to challeage the
continuation of a closed session if the member determines that the
session has exceeded the reason stated in the original motion 1o hold a
closed session or if the member contends that the closed session is
ncither clearly necessary for (a) the protection of the public interest or
(b) the prevention of needless injury to the reputation of an individual.
Such challenge shall be overruled only by a majority vote of the
members of the public bady. Such challenge and its disposition shall be
recorded in the minutes.

{4) Nothing in this scction shall be construed to require that any meeting
be closed to the public. No person or public body shall fail to invite a
portion of its members to a meeting, and no public body shall designate
itself 2 subcommittec of the whole hody for the purposc of
circumventing the Open Meetings Act. No closed session, informal
mccting, chance meeting, social gathering, email, fax, or other cleetronic
communication shall be used for the purpose of circumventing the
requirements of the act.

(5) The act does not apply to chance meetings or to attendance at or
travel to conventions or workshops of members of a public body at
which there is no meeting of the body then intentionally convened, if
there is no vote or ather action taken regarding any matter over which
the public body has supcrvision, control, jurisdiction, or advisory power.

Source: Laws 1975, 1B 325, § 3; Laws 1983, LB 43, § 2; Laws 1985, LB
117,§1; Laws 1992, [.B 1019, § 125; Laws 1994, 1.13 621, § 1; L.aws 1996,

LB 900, § 1072; Laws 2004, LI} 821,§ 37 Laws 2004, LB 1179.§
L Laws 2006 LB 898.§ 1: Laws 2011, LB390.§2% Laws2012,
LB995,§17,

§ 84-1411. Meetings of public body; notice; contents; when
available; right to modify; duties concerning notice;
videoconferencing or telephone conferencing authorized;
emergency meeting without notice; appearance before public
body.

(1) Each public body shall give reasonable advance publicized notice of
the time and place of each mecting by a method designated by each
public body and recorded in its minutes. Such notice shall be transmitted
to all members of the public body and to the public. Such notice shall
contain an agenda of subjects known at the time of the publicized notice
or a statement that the agenda, which shall be kept continually current,
shall be readily available for public inspection at the principal office of
the public body during normal business hours. Agenda items shall be
sufficienty descriptive to give the public reasonable notice of the
matters to be considered at the mceting. Except for items of an
emcrgency nature, the ageada shall not be altered later than (a) twenty-
four hours before the scheduled commencement of the meeting or (b)
forty-cight hours before the scheduled commencement of a meeting of
a city council or village board scheduled outside the corporate limits of
the municipality. The public body shall have the right 1o modify the
agenda to include items of an emcrgency nature only at such public
mccting,

(@) A mecting of a state agency, statc board, statc commission, statc
council, or state committee, of an advisory committee of any such statc
entity, of an organization created under the Interlocal Cooperation Act,
the Joint Public Agency Act, or the Municipal Cooperative Financing
Act, of the governing body of a public power district having a chartered
territory of more than one county in this state, of the governing body of
a public power and itrigation district having a chartered territory of more

Open Mectings Act

than onc county in this srate, of a hoard of an educational service unir,
of the Educational Service Unit Coordinating Council, of the governing
body of a risk management pool or its advisory commiteces arganized
in accordance with the latergovernmental Risk Management Act, or of
a community college board of governors may be held by means of
videoconferencing or, in the casc of the Judicial Resources Commission
in those cases specified in scction 24-1204, by telephonc conference, if:

(a) Reasonable advance publicized notice is given;

(L) Reasonable arrangements are made to accommodate the public's
right to awtend, bear, and speak at the meeting, including seating,
recordation by audio or visual recording devices, and a reasonable
opportunity for input such as public comment or qucstions to at least
the same extent as would be provided if videoconferencing or telephone
conferencing was not used;

() At least one copy of all documents being considered is available to
the public at cach site of the videoconference or telephone conference;

{d) At lcast onc member of the state cntity, advisory committee, board,
council, or governing body is present at cach site of the vidcoconference
or telephone conference, except that a member of an organization
created under the Interlocal Cooperation Act that sells electricity or
natural gas at wholesale on a multistate basis, an organization created
under the Municipal Cooperative Financing Act, or a governing body of
a risk management pool or an advisory committee of such organization
or pool may designate a nonvoting designee, who shall not be included
as part of the quorum, to be present at any site; and

{¢)(© Except as provided in subdivision (2)(c)(ii) of this section, no more
than one-half of the state cntity's, advisory committee's, board's,
council's, or governing body's meetings in a calendar year are held by
videoconference or telephone conference; or

@) In the case of an organization created under the Interlocal
Cooperation Act that sells clectricity or natural gas at wholesale on a
multistatc basis or an organization created under the Municipal
Cooperative Financing Act, such organization holds at least one meeting
cach calendar year that is not by vidcoconferencing or telephone
conferencing,

Videoconferencing, telephone conferencing, or confesencing by other
clectronic communication shall not be used to circumvent any of the
public government purposes established in the Open Meetings Act.

(3 A meeting of a board of an cducational service unit, of the
Educational Service Unit Coordinating Council, of the governing body
of an cntity formed under the Interlocal Cooperation Act, the Joint
Public Agency Act, or the Municipal Cooperative Financing Act, of the
governing body of a risk management pool or its advisory committees
organized in accordance with the Intergovernmental Risk Management
Act, of 2 community college board of governors, of the governing body
of a public power district, of the governing body of a public power and
irrigation district, or of the Nebraska Brand Committee may be held by
telephone conference call if:

(a) The territory represented by the cducational service unit, member
cducational service units, community college board of governors, public
power district, public power and irrigation district, Ncbraska Brand
Committee, or memher public agencies of the entity or pool covers
morc than one county;
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(b) Reasonable advance publicized notice is given which ideatifies cach
telephone conference location at which there will be present: (i) A
member of the educational service unit board, council, community
college board of governors, governing hody of a public power district,
governing body of a public power and irigation district, Nebraska
Brand Commitiee, or entity’s or pool's governing hody; or (i) A
nonvoting designee designated under subdivision (3)(f) of this scction;

(c) All telephone conterence meeting sites identified in the notice are
located within public buildings used by members of the cducational
service unit board, council, community college board of governors,
governing body of the public power district, governing body of the
public power and irrigation district, Nebraska Brand Committee, or
entity or pool or at a place which will accommodate the anticipated
audience;

(d) Reasonable arrangements are made to accommodate the public's
right to attend, hear, and speak at the meeting, including seating,
recordation by audio recording devices, and a reasonable opportunity
for input such as public comment or questions to at least the same extent
as would be provided if a telephone conference call was not used;

(e) At least onc copy of all documents being considered is available to
the public at each site of the telephone conference call;

(f) At lcast one member of the educational service unit board, council,
community college board of governors, governing body of the public
power district, governing body of the public power and irrigation
district, Nebraska Brand Committee, or governing body of the entity or
pool is present at cach site of the telephone conference call identified in
the pub].ic notice, except that a member of an organization created under
the Interlocal Cooperation Act that sclls clectricity or natural gas at
wholesale on a multistate basis, an organization created under the
Municipal Cooperative Financing Act, or a governing body of a risk
management pool or an advisory committee of such organization or
pool may designate a nonvoting designee, who shall not be included as
part of the quorum, to be present at any site;

(g) The telephone conference call lasts no more than five hours; and

(h) No more than one-half of the board's, council's, governing body's,
committee's, entity's, or pool's meetings in a calendar year arc held by
telephone conference call, except that:

(i) The governing body of a risk management pool that mcets
at least quarterly and the advisory committees of the governing
body may cach hold more than one-half of its meetings by
telephone conference call if the governing body's quarterly
meetings are not held by tclephone conference call or
videoconferencing; and

(i) An organization created under the Interlocal Cooperation
Act that sclls electricity or natural gas at wholesale on a
multistate basis or an organization created under the Municipal
Cooperative Financing Act may hold more than one-half of its
meetings by telephone conference call if the organization holds
at least one meeting each calendar year that is not by
videoconferencing or telephone conference call,

Nothing in this subsection shall prevent the participation of consultants,
members of the press, and other nonmembers of the governing body at
sites not identified in the public notice. Telephone conference calls,
emails, faxes, or other clectronic communication shall not be used to

Open Meetings Act
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circumvent any of the public government purposes established in the
Open Meetings Act.,

(4) The sceretury or other designee ol each public body shall maintain a
list of the news media requesting notitication of meetings and shall make
reasonable efforts to provide advance notification to them of the time
and place of each meeting and the subjects to be discussed at that
meeting,

(5) When it s necessary 10 hold an emergency mecting without
reasonable advance public notice, the natare of the emergency shall be
stated in the minutes and any formal action taken in such meeting shall
pertain only 1o the emergency. Such emergency meetings may be held
by mcans of clectronic or teleccommunication equipment. The
provisions of subsection (4) of this scction shall be complied with in
conducting emergency meetings. Complete minutes of such emergency
meetings specifying the nature of the emergency and any formal action
taken at the meeting shall be made available to the public by no later
than the end of the next regular business day.

(6) A public body may allow a member of the public or any other witness
other than 2 member of the public body to appear before the public
body by means of video or telecommunications equipment.

Source: Laws 1975, I.B 325, § 4; Laws 1983, LB 43, § 3; Laws 1987, L.LB
663, § 25; Laws 1993, LB 635, § 2; Laws 1996, I.B 469, § 6; Laws 1996,

LB 1161, 6§ 1; Laws 1999, 1B 47, § 2 Laws 1999, LI 87, § 100;  Laws
1999, 1B 461, § 1:.  Laws 2000, 113 968, § 85; 200¢ 2
38 Laws 2004 1B 1179, §2:  Laws 2006, 1.B 898, § 2: 00
1.B199,§9:; Laws 2009, 1L.B361,§2; Laws2012 1.B735.§1; Laws

2013, 1.B510,§1; Laws 2017, LB318,§ 15
Effective Date: September 1, 2019

Laws 2019, LB212.§ 5,

§ 84-1412. Meetings of public body; rights of public; public body;
powers and duties.

(1) Subject to the Open Meetings Act, the public has the right to attend
and the right to speak at meetings of public bodies, and all or any part
of a meeting of a public bedy, except for closed sessions called pursuant
to scction 84-1410, may be videotaped, televised, photographed,
broadcast, or recorded by any person in attendance by means of a tape
recorder, camera, video equipment, or any other means of pictorial or
sonic reproduction or in writing,

(2) It shall not be a violation of subsection (1) of this scction for any
public body to make and enforce reasonable rules and regulations
regarding the conduct of persons attending, speaking at, videotaping,
televising, photographing, broadcasting, or recording its meetings. A
body may not be required to allow citizens to speak at each meeting, but
it may not forbid public participation at all meetings.

(3) No public body shall require members of the public to identify
themselves as a condition for admission to the meeting nor shall such
body require that the name of any member of the public be placed on
the agenda prior to such meeting in order to speak about items on the
agenda. The body may require any member of the public desiring to
address the body to identify himself or herself.

(4) No public body shall, for the purpose of civcumventing the Open
Meetings Act, hold a meeting in a place known by the body to be too
small to accommodate the anticipared audicnce.

(5) No public body shall be deemed in violation of this section if it holds
its mecting in its traditional meeting place which is located in this state.
Page 3 of 4
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(6) No public body shall be deemed ia viokation of this section if it holds
a meeting outside of this state if, but only if:

(3) A member entity of the public bady is located outside of this state
and the meering is in that member's jurisdiction;

() Al out-of-state locations identificd in the notice are loeated within
public buildings uscd by members of the entity or at a place which will
accommodate the anticipated audience;

(c) Reasonable arrangements are made to accommodate the public's
right to attend, hear, and speak at the mecting, including making a
telephone conference call available at an instate location to members,
the public, or the press, if requested twenty-four houss in advance;

{d) No more than twenty-five pereent of the public body's meetings in
a calendar year are held out-of-statc;

{¢) Out-of-statc meetings are not used to circumvent any of the public
government purposes established in the Open Meetings Act;

(f) Reasunable arrangements are made to provide viewing at other
instate locations for a videoconfercnce meceting if requested foutteen
days in advance and if economically and reasonably available in the arca;
and

() The public body publishes notice of the out-of-state meeting at least
twenty-one days before the date of the mecting in a legal newspaper of
statewide circulation.

(7) The public body shall, upon request, make a reasonable effort to
accommodate the public’s right to hcar the discussion and testimony
presented at the meeting,

(8) Public bodies shall make available at the mecting or the instate
location for a telephone conference call or videoconference, for
examination and copying by members of the public, at least one copy of
all reproducible written material to be discussed at an open meeting.
Public bodies shall make available at least one current copy of the Open
Mcetings Act posted in the mecting room at a location accessible to
members of the public. At the beginning of the mecting, the public shall
be informed about the location of the posted information.

Source: Laws 1975, LB 325, § 5; Laws 1983, LB 43, § 4; Laws 1985, LB

117,§ 2; Laws 1987, LB 324, § 5; Laws 1996, LB 900, § 1073; Laws 2001,
2008, L1962, § 1,

§ 84-1413, Meetings; minutes; roll call vote; secret ballot; when.

(1) Each public body shall keep minutes of all meetings showing the
time, place, members present and absent, and the substance of all
matters discussed.

(2) Any action taken on any question or motion duly moved and
scconded shall be by roll call vote of the public body in open scssion,
and the record shall state how each member voted or if the member was
absent or not voting. The requirements of a roll call or viva voce vote
shall be satisfied by a public body which utilizes an clectronic voting
device which allows the yeas and nays of each member of such public
bedy to be readily scen by the public.

(3) The vote to clect Jeadership within a public body may be taken by
secret ballot, but the total number of votes for each candidate shall be
recorded ia the minutes.

Open Mectings Act
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(4) The minutes of all meetings and cevidence and documentation
reccived or disclosed in open session shall be public records and open
to public inspection during normal business hours.

(5) Minutces shall be written, except as provided in subscction (6) of this
section, and available for inspection within ten working days or prior to
the next convened meeting, whichever oceurs carlier, except that cities
of the second class and villages may have an additional ten working days
if the employee responsible for writing the minutes is abseat due 1o a
scrious illncss or emergency.

(6) Minutes of the meetings of the board of a school district or
cducational service unit may be kept as an clectronic record.

Source: Laws 1975, LB 325, § 6; Laws 1978, I.B 609, § 3; Laws 1979,
1.3 86, § 9; Laws 1987, LB 663, § 26; Laws 2005, LB 501, § }: Laws
2000, L8361, 8 3: Laws 2015, 113365, §2: Laws 2016, 1.B876,§ 1,

§ 84-1414. Unlawful action by public body; declared void or
voidable by district court; when; duty to enforce open meeting
laws; citizen's suit; procedure; violations; penalties.

(1) Any motion, rcsolution, rule, regulation, ordinance, or formal
action of a public body made or taken in violation of the Open Mectings
Act shall be declared void by the district court if the suit is commeaced
within onc hundred twenty days of the mecting of the public body at
which the alleged violation occurred. Any modon, resolution, rule,
regulation, ordinance, or formal action of a public body made or taken
in substantial violation of the Open Mectings Act shall be voidable by
the district court if the suit is commenced more than one hundred
twenty days aftcr but within one year of the meeting of the public body
in which the alleged violadon occurred. A suit to void any final action
shall be commenced within one year of the action.

(2) The Attorney General and the county attorney of the county in
which the public body ordinarily meets shall enforce the Open Mectings
Act,

(3) Any citizen of this statc may commence a suit in the district
court of the county in which the public body ordinarily meets or in
which the plaintiff resides for the purposc of requiring compliance with
or preventing violations of the Open Meetings Act, for the purpose of
declaring an action of a public body void, or for the purpose of
determining the applicability of the act to discussions or decisions of the
public bady. It shall not he a defense that the citizen attended the
mceting and failed to object at such time. The court may order payment
of rcasonable attorney's fees and court costs to a successful plaintiff in
a suit brought under this section.

(4) Any member of a public body who knowingly violates or
conspires to violate or who attends or remains ac a2 meeting knowing
that the public body is in violation of any provision of thc Open
Mcctings Act shall be guillty of a Class 1V misdemeanor for a first
offensc and a Class 1l misdemeanor for a second or subsequent
offense.

Source: Laws 1975, 1.B 325, § 9; Laws 1977, LB 39, § 318; Laws 1983,
1.B 43, § S; Laws 1992, L.B 1019, § 126; L.aws 1994, LB 621, § 2; Laws

1996, 1.B 900, § 1074; Laws 2004, LB 821, § 40;
4
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