City of Scottsbluff, Nebraska
Monday, November 4, 2019
Regular Meeting

Item Reportsl

Council to discuss and consider action on a proposed Operation
Support Agreement received from the Riverside Zoological
Foundation.

Staff Contact: Nathan Johnson, City Manager
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Z00O OPERATION SUPPORT AGREEMENT

This Zoo Operation Support Agreement (“Agreement”) is made this  day of
, 2019, between the City of Scottsbluff, Nebraska , a municipal corporation (“City”)
and the Riverside Zoological Foundation, a non-profit corporation, d/b/a the Riverside Discover
Center (“Center”).
WITNESSETH:

WHEREAS, the City was the previous owner of Riverside Zoo (“Z00”’) and all of assets
related to the Zoo including, without limitation, animals, personal property, facilities, inventory,
contracts, programs, plans, and all other assets of any kind or nature (“Zoo Assets”);

WHEREAS, the Zoo and Zoo Assets were transferred to Center under a prior Zoo
Transition and Operation Agreement and Lease Agreement, under which the Center became
responsible for ongoing operation, maintenance and management of the Zoo and Zoo Assets;

WHEREAS, the parties agree that a quality zoo must continue to be maintained and
operated within the City for the benefit of the residents of the City, as well as surrounding
communities and the Western Nebraska Panhandle;

NOW, THEREFORE, in consideration of the foregoing premises and mutual covenants
and agreements, terms and conditions hereinafter set forth, the parties agree as follows:

1. Possession of Zoo Property: The parties agree that the previous Lease Agreement

between the City and the Center shall remain in full force and effect, for the remaining term of
such Lease Agreement.

2. Independent Contractor: The Center is an independent contractor and shall be

considered as such. The Center shall have full authority and responsibility to discharge the duties
imposed upon it under this Agreement, without restrictions, other than those imposed by or
pursuant to this Agreement. Neither the Center nor the City shall have the right or authority to
bind the other party, without the express written authorization of such other party, to any
obligation to a third party. Nothing contained in this Agreement shall constitute the parties as
partners or joint ventures for any purpose, being the express intention of the parties that no such
partnership or joint venture exists and that each party has only those duties to the other as

specified in this Agreement.
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3. Zoo Operation: The Center shall have the authority to determine, in its sole

discretion, the operation, management, customer service performance standards, admission rates,
policies, and all other operational matters in relation to the Zoo. The Center will also have
complete authority regarding the exhibits, programs, services, and events presented, and all other
matters related to the operation of the Zoo. The Center agrees to provide employees, staff and/or
personnel to adequately supervise and oversee all activities at the Zoo and shall operate the Zoo
with the good faith intent to maintain accreditation of the American Zoo and Agquarium
Association (“AZA”).

In connection with Zoo operations, City acknowledges and agrees that any activity by
City that duplicates or competes with operations and activities at the Zoo as operated by the
Center would irreparably damage Center and adversely impact Center’s ability to comply with
the terms of this agreement. An example is any operation of a splash pad by the City at another
City facility. City therefore agrees not to engage in activities or operate facilities that duplicate or
compete with like activities and facilities operated at the Zoo by the Center.

4. Funding by the City: City agrees to provide $350,000.00 per fiscal year of the

City for a period of two (2) years following the date of this Agreement. Commencing the third
fiscal year following the date of this Agreement, City agrees to provide $300,000.00 per fiscal
year of the City and to continue such until the termination of this Agreement as provided
hereinbelow. Such funding shall increase annually with the based on the CPI-U U.S. City
Average published each September.

5. Fiscal Operation: The Center will retain all revenues earned form the Zoo’s

operation, including, but not limited to, all admissions revenues, facilities or property rentals for
private functions or use, parking revenues, revenues provided by the State of Nebraska, funds
received from any federal or county sources, and all other revenues, funds, grants, donations or
pledges in cash or in kind from any private or public sources. The Center will be responsible for
compliance with all conditions of any such funds received and responsible for all audit
exceptions and payback of inappropriately spent funds. All funds received by the Center must be
used to further and promote the general welfare and interests of the Zoo and Zoo Assets. The
Center shall be required to pay and be solely liable for the payment of all utilities, expenses,
costs, audits (if any) and claims associated with the operation, management and maintenance of

the Zoo and Zoo Assets. This annual financial support will be made in equal quarterly
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installments at the beginning of each fiscal year, with the first payment being made on October 1
of each fiscal year and an equal payment made every four months until the contribution has been
satisfied for the fiscal year. The Center shall have the right to request additional funds from the
City during any fiscal year; however, the City cannot guarantee that any such request will be
approved by the City Council.

6. Employment and Taxes: The Center will be required to pay all taxes and fees in

relation to the operation of the Zoo, and shall obtain the appropriate insurance coverages for the
Zoo and Zoo Assets. It is Center’s understanding that the Zoo and Zoo Assets will be and remain
exempt from real estate and personal property taxes. The Center shall also employ such
employees, staff and personnel as Center deems appropriate and be responsible for all salaries,
rates of pay, benefits packages, hours of work and other employment related matters.

7. Other Assistance: The Center may, in its sole discretion, enter into partnerships,

collaborations or other relationships with other entities or organizations to enhance the Zoo’s
visitor experience, enhance operations, diversify sources of public or private funding, reduce
costs, realize other benefits or operational efficiency. The Center agrees to operate, manage and
maintain the Zoo and Zoo Assets with no other assistance from the City, other than the funding
obligations undertaken by the City in Paragraph 4 hereinabove.

8. Representation: The Center represents and warrants that it is a Nebraska non-
profit corporation and an entity described in Section 501(c)(3) of the Internal Revenue Code, as
amended, and that it has the power and authority to execute and deliver this Agreement and to
perform its obligations hereunder, and the execution, delivery and performance of this
Agreement has been authorized by all necessary action, including the approval and ratification
by the Center’s governing body prior to the effective date of this Agreement.

The City represents and warrants that it is a Nebraska municipal corporation and it has
the power and authority to execute and deliver this Agreement, and to perform its obligations,
and the execution, delivery and performance of this Agreement has been authorized by all
necessary action, including the approval of this Agreement by the Scottsbluff City Council.

9. Reports: The Center agrees that within sixty (60) days of the expiration of each of
the Center’s fiscal year, it will furnish an annual report of its activities to the Mayor and City

Council for the City, and other such reports as the Mayor and City Council may from time to

Scottsbluff Regular Meeting - 11/4/2019 Page 4 /10



time reasonably require. Such reports shall be in a form reasonably prescribed by the City and
shall include the following subject matters:
a. Number of visitors during the reporting period; and
b. The schedule of hours of operation of the Center during the reporting period, and
the average number of hours per week the Zoo was open to the public during the
reporting period.
Upon reasonably notification, the Center shall submit to an annual audit performed by an auditor
of the City’s choice. The cost of any such audit shall be paid by the City. From time to time, the
Center shall provide the City with such other information as the City may reasonably request
regarding the operation of the Zoo and the Zoo Assets.

10. Indemnification: The Center expressly assumes the risk of and accepts full

responsibility for any and all injuries, damages or destruction of the Zoo and Zoo Assets which
may occur or be alleged to have occurred as a result of the Center’s operation of the Zoo and Zoo
Assets. The Center will indemnify, defend and hold the City harmless of and from any and all
liability from injuries, including disease and death, to a person, or damage to property of third
parties arising or claimed to have arisen of out of the Center’s operation and maintenance of the
Zoo and Zoo Assets. The Center agrees to name the City as an additional insured on all insurance
policies concerning the Zoo and Zoo Assets, and shall provide evidence of insurance upon
request by the City.

11.  Additional Documents: The City and the Center agree that they will execute and

deliver any assignment agreements, consents, leases or similar documents which may be
necessary to implement this Agreement. The Center will not have any right or authority to bind
or obligate the City, nor will the City have any right or authority to bind or obligate the Center
without the parties’ prior written consent.

12.  Default: In the event of a breach of a condition or a default by either party to this
Agreement, then the party that is not in default or breach shall give written notice to the other
party of such default or breach which party shall have thirty (30) days to cure such default or
breach or, if the default or breach is of such a nature that it cannot be cured within such period,
good faith attempt to cure has been commenced within such period, and may terminate this

Agreement by providing the other party with written notice delivered thirty (30) days prior to the
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effective date of the termination. Notices shall be sent via U.S. mail, certified, return receipt
requested to the following:
To the Center: Riverside Zoological Foundation
1600Beltline Highway W.
Scottsbluff, Nebraska 69361
To the City: City Manager
1818 Avenue A
Scottsbluff, Nebraska 69361
13.  Termination: This Agreement shall terminate upon the occurrence of the
following events:

a. The expiration of the Lease Agreement;

b. The termination of the Lease Agreement pursuant to any default provision within
such Lease Agreement;

c. The expiration of five (5) years following a loss of the Center’s AZA
Accreditation, if such AZA Accreditation is not re-acquired within such five (5)
year period. For the purposes of determining at which point AZA Accreditation is
lost, it shall be limited to an express revocation of Accreditation and shall not
include “tabling” or any other postponement to the reissuance of Accreditation.

d. The Center’s cessation of Zoo operation.

14. Full Agreement: This Agreement is and shall be deemed to be the complete and

final express between the parties as to the matters contained herein, and supersedes any previous
understandings, dealings and communications, including negotiations, discussions,
representations, warranties, information, documents and agreements among the parties pertaining
to such matters. This Agreement shall not be modified or amended, except pursuant to a written
agreement signed by both parties. Any waiver of any party’s rights or obligations under this
Agreement must be made in writing and must be signed by the party against which such wavier
is to be enforced. No party’s failure to exercise a right or to invoke a remedy in any particular
circumstance shall be construed as a waiver of such right or remedy, and no waiver by either
party of any right or remedy in one situation shall constitute a waiver of such party’s rights or

remedies in any other subsequent situation.
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15.  Governing Law: This Agreement is governed by and will be construed in

accordance with the laws of the State of Nebraska.

16.  Assignment: The Center shall not assign its rights, interests, or obligations under
this Agreement without the prior written consent of the City. This is not intended to limit the
right of the Center to enter into subcontracts, joint ventures, or joint development agreements for
the performance of portions of Center’s obligations in this Agreement, but the Center will remain
responsible to the City for the performance of all of tis obligations under this Agreement.

17. Binding Agreement: This Agreement shall be binding upon the Center, its

successors and assigns by merger, sale, transfer, consolidation and lease of either party, and it

shall not be modified altered or changed in any respect whatsoever by a change of ownership.

IN WITNESS WHEREOF, the parties hereto have adopted this Agreement as of the date

first set forth above.
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Riverside Discovery Center

Statement of Financial Position

Cash

Other Current Assets

Accounts Receivable
Inventory

Total Other Current Assets

Property, Plant and Equipment

Land

Construction in Progress
Buildings & Improvements
Accumulated Depreciation

Total PP&E

Other Assets

Total Assets

Current Liabilities

Accounts Payable
Other Liabilities

Total Current Liabilities
Long-Term Liabilities
Total Liabilities

Unrestricted Net Assets

Permanently Restricted Net Assets

Liabilities and Net Assets

Scottsbluff

Budget
9/30/2018 9/30/2019 9/30/2020
(45,322.73) 213,091.05 156,913.65
3,880.07 16,427.49 -
11,102.00 17,758.96 15,000.00
14,982.07 34,186.45 15,000.00
25,000.00 25,000.00 25,000.00
64,900.00 108,254.61 693,754.61
3,409,251.22 3,409,251.22 3,409,251.22
(2,046,019.21) (2,163,549.42) (2,281,079.63)
1,453,132.01 1,378,956.41 1,846,926.20
1,381.37 1,381.37 1,381.37
1,424,172.72 1,627,615.28 2,020,221.22
4,733.29 3,527.49 3,527.49
4,733.29 3,527.49 3,527.49
84,764.48 177,758.47 517,758.47
89,497.77 181,285.96 521,285.96
229,390.36 341,044.73 393,650.67
1,105,284.59 1,105,284.59 1,105,284.59
1,334,674.95 1,446,329.32 1,498,935.26
1,424,172.72 1,627,615.28 2,020,221.22

Regular Meeting - 11/4/2019

Page 8/10



Riverside Discovery Center

Statement of Activities for Budget

Support Income

Direct Public Support

Restricted Support

Government Contracts

Merchandise Sales

Admission Income

Annual Memberships
Adult Admission
Child Admission
Toddler Admission
Group Admission
Senior Admission

Other Income

Rent Income
Special Events
Education
Investment Income
Other Income

Total Revenue

Cost of Goods Sold

Gross Profit

Animal Care

Other Animal Expenses

Animal Diet
Veterinary

Contract Services

Scottsbluff

Regular Meeting - 11/4/2019

Budget

9/30/2018 9/30/2019 9/30/2020
47,364.62 141,976.24 104,600.00
76,857.02 127,948.57 75,000.00
350,000.00 351,100.00 400,000.00
474,221.64 621,024.81 579,600.00
48,072.77 50,110.02 57,000.00
48,636.72 64,393.91 65,000.00
87,599.44 68,209.67 75,200.00
27,7177.97 22,543.58 28,080.00
912.75 6,334.01 6,500.00
16,185.19 15,507.05 15,000.00
7,978.19 7,837.53 7,000.00
189,090.26 184,825.75 196,780.00
5,533.00 3,009.00 2,750.00
18,943.00 62,437.80 58,800.00
29,063.74 9,789.75 10,050.00
115.14 326.51 200.00
9,942.89 19,992.97 6,670.00
63,597.77 95,556.03 78,470.00
774,982.44 951,516.61 911,850.00
13,271.70 11,827.18 16,500.00
761,710.74 939,689.43 895,350.00
15,628.31 30,404.64 6,300.00
54,222.41 48,974.69 50,350.00
9,752.15 12,712.12 13,100.00
79,602.87 92,091.45 69,750.00
33,381.10 21,748.00 24,600.00
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Facilities and Equipment
Depreciation
Repairs and Maintenance
Facility Supplies
Taxes and Licenses

Operating Expenses
Operating supplies
Dues and Subscriptions
Donations
Utilities
Merchant Fees
Other Expense
Advertising Expense
Interest Expense
Travel and Meetings
Insurance

Payroll Expenses
Salaries and Wages
Employee Benefits
Payroll Taxes
Workers Comp
Uniforms

Special Events Expense
Investment Expense
Grant Expense

Total Expenses

Net Profit

Net without Depreciation

Scottsbluff

125,511.61 117,530.21 117,530.21
26,301.83 20,574.22 27,750.00
9,505.30 6,881.72 7,350.00
1,370.31 220.85 650.00
162,689.05 145,207.00 153,280.21
4,251.04 2,767.66 3,850.00
7,073.60 7,055.63 8,000.00
730.00 - 1,500.00
80,073.86 64,385.76 71,050.00
7,008.55 6,257.92 6,200.00
9,203.36 2,862.31 5,300.00
5,277.57 5,377.75 8,000.00
3,968.31 10,441.48 9,000.00
4,614.73 2,580.84 2,500.00
34,511.04 33,115.27 32,750.00
156,712.06 134,844.62 148,150.00
385,744.33 366,363.85 380,363.85
51.14 - ;
30,808.71 28,938.77 30,000.00
28,169.00 31,035.00 28,500.00
1,150.24 448.10 1,200.00
445,923.42 426,785.72  440,063.85
2,462.29 7,258.27 6,400.00
300.00 100.00 400.00
99.00 : 100.00
881,169.79 828,035.06 842,744.06
(119,459.05)  111,654.37 52,605.94
6,052.56 229,184.58 170,136.15
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