City of Scottsbluff, Nebraska
Monday, June 3, 2019
Regular Meeting

Item Reportsl

Council to receive an update, discuss, and consider action on the
Riverside Discovery Center Contract.

Staff Contact: Nathan Johnson, City Manager
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Financial Impact of Non-Local Zoo Guests
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Estimated Annual, Secondary Economic Impacts*

Riverside Discovery Center, Scottsbluff, Nebraska

‘Lower Estimate Upper Estimate

‘Employment Created 11 12
Labor Income Result $330,000f $350,000
Output/Sales | $1,100,000 : $1,200,000

*Secondary values in this table do not include Riverside Discovery Center employment,

zoo wages and salaries, or zoo revenues from admissions, donations, or governmental

subsidies. Values computed by economists with Nebraska Public Power District.
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On-Site Zoo Attendance Nov 2017-Nov 2018
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Nathan Johnson

From: Anthony Mason <amason@riversidediscoverycenter.org>
Sent: Thursday, May 30, 2019 1:23 PM

To: Nathan Green; Terry Schaub.; Nathan Johnson; Martin Mickey
Subject: admission age breakdown zoo

Hello,

I'm forwarding the breakdown of child/adult etc for admissions for the same time frame that was given
today. Nov 2017-Nov 2018. The unknowns on the list come during some of our events where we have to set
up second tables for checking people in and don't always have the ability to take ages down.

Row Labels  Sum of Qty Sold

Adult 21015
Child 15974
Free Child 697
Senior 1711
Toddler 4248
Unknown 1375
Grand Total 45020
Thank you,

Anthony Mason

Executive Director
Riverside Discovery Center

0:308-632-0056 C:402-990-3338
riversidediscoveryeenter.org
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Z00 TRANSITION AND OPERATION AGREEMENT

e This Zoo Transition and Operation Agreement (“Agreement”) is made this Zi% day of
P/QU:,:Lﬁ s k€4, 2010, between the City of Scottsbluff, Nebraska, a municipal corporation (“City”)
and fhe Riverside Zoological Foundation, a non-profit corporation, d/b/a the Riverside Discovery

Center (“Center”).

RECITALS:

A. The City is the owner of Riverside Zoo (“Z00”), which includes all assets related to
the Zoo, which are without limitation, all real estate, animals, personal property, facilities, inventory,
contracts, programs, plans, and all other assets of any kind or nature (“Zoo Assets”). It is the
intention of the parties to exclude all areas presently considered part of the Riverside Park in

Scottsbluff, Nebraska from this Agreement.

B. The parties agree that a quality zoo must continue to be maintained and operated
within the City for the benefit of the residents of the City, as well as surrounding communities and
the Western Nebraska Panhandle. The City has been the primary source of operating funds for the
Zoo0, and because of continuing revenue shortfalls and fiscal concerns experienced by the City, it is
difficult for the City to provide the funds needed to continue to maintain, operate and manage the

Z.00.

C. The Center has agreed to become solely responsible for the operation, maintenance
and management of the Zoo in order to avoid a serious curtailment of the operation of the Zoo and
Zoo Assets due to lack of revenues. The City has agreed to contract with the Center to take full
responsibility for the operation, management and maintenance of the Zoo and the Zoo Assets. The
Center is willing to accept the responsibility for the operation, maintenance and management of the

Zoo and Zoo Assets.
AGREEMENT:

1. Transfer of Zoo Assets:

The City, pursuant to the terms and conditions of this Agreement, now leases the Zoo and
transfers the Zoo Assets, as listed on Schedule 1 attached hereto and incorporated by this reference,
to the Center for the management and operation of the Zoo. The Center agrees to faithfully and
diligently manage, operate and maintain the Zoo and Zoo Assets in working condition and in such
a condition of order and cleanliness as may be reasonable for the purposes of operating and
managing a community zoo. The Center intends and will use its best efforts to maintain the
accredited status of the Zoo through the American Zoo and Aquarium Association. Transfer and
conveyance of the Zoo Assets shall be by bill of sale duly authorized and executed so as to transfer
the Zoo Assets free and clear of all liens and encumbrances but subject to the terms of this

agreement. The transfer will occur October 1, 2010.
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25 Independent Contractor:

The Center is an independent contractor and shall be considered as such. The Center shall
have full authority and responsibility to discharge the duties imposed upon it under this Agreement
without restrictions, other than those imposed by or pursuant to this Agreement. Neither the Center
nor the City shall have the right or authority to bind the other party, without the express written
authorization of such other party, to any obligation to a third party. Nothing contained in this
Agreement shall constitute the parties as partners or joint ventures for any purpose, being the express
intention of the parties that no such partnership or joint venture exists and that each party has only

those duties to the other as specified in this Agreement.

3. Possession of Zoo Property:

The City agrees to lease (the “Lease”) the real estate used as the Zoo for a ninety-nine (99)
year period commencing October 1, 2010, with the right of immediate termination in the event the
Center no longer operates a zoo at its current location. A copy of the Lease is attached, marked as
Schedule 2 and incorporated by this reference. The Lease shall be entered into at the same time as
when the Zoo Assets, set forth on Schedule 1, are assigned and conveyed to the Center.

4. Funding by the City:

In addition to the assignment and conveyance by the City, the City has agreed to provide
$350,000.00 per fiscal year of the City for a period of ten (10) years following the date of this
agreement. This annual financial support will be made in equal quarterly installments at the
beginning of each fiscal year, with the first payment being made following the first city council
meeting after October 1 of each fiscal year and an equal payment made every three months until the
contribution has been satisfied. The Center shall have the right to request additional funds from the
City during any fiscal year. However, the City cannot agree that any such request will be approved

by the City Council.
5. Additional Lease of Real Estate for Entrance:

The City and the Center acknowledge that a new vehicular entrance into the Zoo is
contemplated by the State of Nebraska pursuant to a highway reconstruction. If additional real estate
is required in the Lease by the City to the Center to comply with access, ingress and egress as a result
of construction or reconstruction of the roadway to the north of the Zoo, the City will cooperate with
the Center in the formation of an adequate entrance. In addition, the Center has plans that will likely
modify the current parking structure for both employees and visitors to the Zoo. If these plans require
additional real estate owned by the City, requests should be made and the City will cooperate with
the Center to include additional leased real estate, if required, to comply with additional parking
requirements based upon renovation or construction of new facilities at the Zoo.

.
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6. Zoo Operation:

The Center shall have the authority to determine, in its sole discretion, the operation,
management, customer service performance standards, admission rates, policies, and all other
operational matters in relation to the Zoo. The Center will also have complete authority regarding
the exhibits, programs, services and events presented, and all other matters related to the operation
of the Zoo. The Center agrees to provide employees, staff and/or personnel to adequately supervise
and oversee all activities at the Zoo and shall operate the Zoo with the good faith intent to maintain

accreditation of the American Zoo and Aquarium Association.

In connection with Zoo operations, City acknowledges and agrees that any activity by City
that duplicates or competes with operations and activities at the Zoo as operated by the Center could
adversely impact the Center’s ability to comply with the terms of this agreement. An example is the
operation of a splash pad by the Center at the Zoo. The City recognizes the importance of certain
unique facilities that may be in place, such as a Splash Pad. The City also understands the financial
impact to the Center to attract visitors to the Discover Center with such unique facilities and
activities. For this reason, the City agrees not to engage in activities or operate facilities that
duplicate or compete with activities and facilities presently operated at the Zoo and those in the
existing RDC development plan, and to advise and consult with the Center when either party feels
there is a concern that City activities or facilities may duplicate or compete with like activities or

facilities operated at the Zoo by the Center.

Between :the date of this agreement and October 1, 2010, City will continue the operation of
the Zoo and Zoo Assets in the normal and usual manner unless deviation therefrom is approved by

Center.
e Fiscal Operation:

The Center will retain all revenues earned from the Zoo’s operation, including, but not
limited to, all admission revenues, facilities or property rentals for private functions or use, parking
revenues, revenues provided by the State of Nebraska, funds received from any federal or county
sources, and all other revenues, funds, grants, donations or pledges in cash or in kind from any
private or public sources. The Center will be responsible for compliance with all conditions of any
such funds received and responsible for all audit exceptions and payback of inappropriately spent
funds. All funds received by the Center must be used to further and promote the general welfare and
interest of the Zoo and Zoo Assets. The Center shall be required to pay and be solely liable for the
payment of all utilities, expenses, costs, audits (if any) and claims associated with the operation,
management and maintenance of the Zoo and Zoo Assets.

.
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8. Employment and Taxes:

The Center will be required to pay all taxes and fees in relation to the operation of the Zoo,
and shall obtain the appropriate insurance coverages for the Zoo and Zoo Assets. It is Center’s
understanding that the Zoo and Zoo Assets will be and remain exempt from real estate and personal
property taxes.The Center shall also employ such employees, staff and personnel as Center deems
appropriate and be responsible for all salaries, rates of pay, benefits packages, hours of work and
other employment related matters. Subject to the foregoing, the Center will hire those of the current
City employees who are considered zoo employees under the terms and conditions of employment
Center deems appropriate. Current employees of City who are considered zoo employees who are
not hired by Center shall be terminated by City or retained as City elects.

9, Other Assistance:

The Center may, in its sole discretion, enter into partnerships, collaborations or other
relationships with other entities or organizations to enhance the Zoo’s visitor experience, enhance
operations, diversify sources of public or private funding, reduce costs, realize other benefits or
operational efficiency. The Center agrees to operate, manage and maintain the Zoo and Zoo Assets
with no other assistance from the City, other than the funding obligations undertaken by the City in

paragraph 4. of this Agreement.

10.  Representations:

The Center represents and warrants that it is a Nebraska non-profit corporation and an entity
described in Section 501(c)(3) of the Internal Revenue Code, as amended, and that it has the power
and authority to execute and deliver this Agreement and to perform its obligations hereunder, and
the execution, delivery and performance of this Agreement has been authorized by all necessary
action, including the approval and ratification by the Center’s govering body prior to the effective

date of this Agreement.

The City represents and warrants that it is a Nebraska municipal corporation and it has the
power and authority to execute and deliver this Agreement, and to perform its obligations, and the
execution, delivery and performance of this Agreement has been authorized by all necessary action,
including the approval of this Agreement by the Scottsbluff City Council.

11. Reports:

The Center agrees that within forty-five (45) days of the expiration of each calendar year, it
will furnish an annual report of its activities to the Mayor and City Council for the City, and other
such reports as the Mayor and City Council may from time to time reasonably require. Such reports
shall be in a form reasonably prescribed by the City and shall include the following subject matters:

a. Number of visitors during the reporting period; and

.
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b. The schedule of hours of operation of the Center during the reporting period, and the
average number of hours per week the Zoo was open to the public during the

reporting period.
c. Copy of Form 990 as timely filed with the Internal Revenue Service

Upon reasonable notification, the Center shall submit to an annual audit performed by an
auditor of the City’s choice. The cost of any such audit shall be paid by the City. From time to time,
the Center shall provide the City with such other information as the City may reasonably request
regarding the operation of the Zoo and the Zoo Assets.

12. Indemnification:

The Center expressly assumes the risk of and accepts full responsibility for any and all
injuries, damages or destruction of the Zoo and Zoo Assets which may occur or be alleged to have
occurred as a result of the Center’s operation of the Zoo and Zoo Assets. The Center will indemnify,
defend and hold the City harmless of and from any and all liability from injuries, including disease
and death, to a person, or damage to property of third parties arising or claimed to have arisen out
of the Center’s operation and maintenance of the Zoo and Zoo Assets. The Center agrees to name
the City as an additional insured on all insurance policies concerning the Zoo and Zoo Assets, and

shall provide evidence of insurance upon request by the City.

13. Additional Documents:

The City and the Center agree that they will execute and deliver any assignment agreements,
consents, leases or similar documents which may be necessary to implement this Agreement. The
Center will not have any right or authority to bind or obligate the City, nor will the City have any
right or authority to bind or obligate the Center without the parties’ prior written consent.

14. Default:

In the event of a breach of a condition or a default by either party to this Agreement, then the
party that is not in default or breach shall give written notice to the other party of such default or
breach which party shall have thirty (30) days to cure such default or breach or, if the default or
breach of such a nature that it cannot be cured within such period, good faith attempt to cure has
been commenced within such period, and may terminate this Agreement by providing the other party
with written notice delivered thirty (30) days prior to the effective date of the termination. A notice,

if to the Center, shall be sent to the following:

Riverside Zoological Foundation
Post office Box 2321
Scottsbluff, NE 69363-2321
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The notice, if to the City, shall be sent to the following:

City of Scottsbluff
2525 Circle Drive
Scottsbluff, NE 69361

15. Full Agreement:

This Agreement is and shall be deemed to be the complete and final expression between the
parties as to the matters contained herein, and supersedes any previous understandings, dealings and
communications, including negotiations, discussions, representations, warranties, information,
documents and agreements among the parties pertaining to such matters. This Agreement shall not
be modified or amended, except pursuant to written agreement signed by both parties. Any waiver
of any party’s rights or obligations under this Agreement must be made in writing and must be
signed by the party against which such waiver is to be enforced. No party’s failure to exercise aright
or to invoke a remedy in any particular circumstance shall be construed as a waiver of such right or
remedy, and no waiver by either party of any right or remedy in one situation shall constitute a
waiver of such party’s rights or remedies in any other subsequent situation.

16. Governing Law:

This Agreement is governed and will be construed in accordance with the laws of the State
of Nebraska.

17. Assignment:

The Center shall not assign its rights, interests or obligations under this Agreement without
the prior written consent of the City. This is not intended to limit the right of the Center to enter into
subcontractors, joint ventures, or joint development agreements for the performance of portions of
its obligations in this Agreement, but the Center will remain responsible to the City for the
performance of all of its obligations under this Agreement.

18. Binding Agreement:

This Agreement shall be binding upon the Center, its successors and assigns by merger, sale,
transfer, consolidation and lease of either party, and it shall not be modified, altered or changed in

any respect whatsoever by a change of ownership.

**SIGNATURE PAGE TO FOLLOW?**
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RIVERSIDE ZOOLOGICAL FOUNDATION,
d/b/a The Riverside Discovery Center, a
Non-Profit Corporation,

By ZALow A. KM/M

President

CITY OF SCOTTSBLUFF, a
Municipal Corporation,

Attest:

Cvide e 1) A finid

City Clerk (Seal)

.
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SCHEDULE 2

LEASE
THIS LEASE is made , 2010, by and between the City of Scotisbluff, A

municipal corporation (“City”) and the Riverside Zoological Foundation, a non-profit corporation,
d/b/a the Riverside Discovery Center (“Center”).

1. Recitals.

The City currently owns the real estate upon which Riverside Zoo (the “Zo0o”) is located. In
connection with a Zoo Transition and Operation Agreement, the City is willing to lease the Zoo to
the Center in exchange for the Center to operate, manage and maintain the Zoo on real estate

described in paragraph 2.

22 Real Estate Leased.

The City now leases to Center the following described real estate located in Scotts Bluff
County, Nebraska:

A Tract of land situated in the North half of Section 27, Township 22 North, Range
55 West of the 6th P.M., Scotts Bluff County, Nebraska, more particularly described

as follows:

Commencing at the Northeast corner of Section 27, thence westerly on the north line
of Section 27, on an assumed bearing of N88°06'51"W, a distance of 1991.2 feet,
thence bearing S1°53'09"W, a distance of 1076.7 feet , to the Point of Beginning,
thence bearing S82°08'09"E, a distance of 350.9 feet, thence bearing S06°33'29"W,
adistance 0f256.8 feet, thence bearing S49°22'20"W, a distance of 342.0 feet, thence
bearing S00°49'39"E, a distance of 238.2 feet, thence bearing S74°50'47"W, a
distance of 164.1 feet, thence bearing S60°59'21"W, a distance of 166.5 feet, thence
bearing N82°12'25"W, a distance of 270.7 feet, thence bearing N88°35'53"W, a
distance of 89.4 feet, thence bearing N67°22'11"W, a distance of 158.9 feet, thence
bearing N46°02'57"W, a distance of 265.6 feet, thence bearing N32°30'41"E, a
distance of 68.3 feet, thence bearing N71°43'16"W, a distance of 246.8 feet, thence
bearing N04°21'43"E, a distance of 275.4 feet, thence bearing S88°18'09"E, a
distance of 190.0 feet, thence bearing N02°53'S0"E, a distance of 66.8 feet, thence
bearing N76°37'07"E, a distance of 339.6, thence bearing N32°56'13"E, a distance
of 128.0 feet, thence bearing S82°50'39"E, a distance of 433.2 feet, thence bearing
N89°4328"E, a distance 0£91.0 feet, to the Point of Beginning, said Tract containing
21.69 acres more or less, more specifically set forth on the map attached hereto
marked as Exhibit “A.”
(The “Premises™).

.
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3. Consideration.

The consideration for this Lease includes an annual rental of one dollar ($1.00) per year,
payable on or before January 1 of each year, as well as the mutual promises contained in this Lease.

4, Term.

The term of this Lease shall be ninety-nine (99) years, beginning October 1, 2010, and ending
September 30, 2109.

5. Lease Not Assignable.

This Lease may not be assigned without the prior written consent of the City.

6. Obligations of Center.

a. Center agrees to operate, manage and maintain the Premises as a Zoo for the benefit
of the residents of the City and to comply with the terms and conditions of the Zoo Transition and
Operation Agreement entered into on this same date, as well as this Lease.

b. Center agrees to maintain its non-profit status throughout the term of this Lease.

c. Center agrees to maintain fire and casualty insurance on the facility, as well as other
structures on the Premises in an amount not less than the replacement cost of such buildings and
other structures, which amount is agreed upon at $2,186,461.00. The City will be shown as an
additional insured. After any alterations as provided for in paragraph 6.¢., and if the parties cannot
agree to an appropriate replacement amount, then each party will nominate a qualified real estate
agent or appraiser, and the two nominated agents or appraisers will nominate a third. Each of three
agents or appraisers will estimate the replacement cost of replacing the buildings and other
structures, and the average will be the number which will be used to satisfy the provisions of this

section.

d. Center will maintain public liability insurance in an amount not less than one million
dollars ($1,000,000.00). The City will be shown as an additional insured. The parties recognize that
due to the length of this Lease, the limits of coverage specified in this section may at some time in
the future cease to be adequate. If the City in good faith believes that such limits are no longer
adequate, it may require a reasonable increase in the limits of liability insurance. If Center fails to
purchase liability insurance in the amount required by the City, the City may at its option declare a
breach of this Lease and will have the remedies specified in this Lease.

e. Center will make no substantial alterations to the Premises, facility or any of the
buildings or structures on it without the consent of the City, which consent will not be unreasonably

I ———————————
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withheld. City now approves and agrees to the new facility plans submitted by the Center and any
required reasonable modifications.

I Any buildings or other structures now on the Premises or to be built during the term
of this Lease shall become the property of the City after expiration of this Lease.

g. Center shall accept responsibility for and hold the City harmless for damage to the
Premises caused by Center or any of its agents or members, or anyone on the Premises with the

permission of Center.

it The City shall have access to the Premises for maintenance of the adjacent real estate
and to fulfill its obligations under this Lease.

J- Center shall pay for all utilities used on the Premises only, including water for the
Splash Pad and any new construction on the Premises.

7 Default.

a. Failure on the part of Center to actively operate, manage and maintain the Premises,
or failure of the Center to comply with the Zoo Transition and Operation Agreement shall be
considered a default and shall be grounds for termination of this Lease by the City. Prior to
exercising any election to terminate this Lease, the City shall notify the Center to correct the default
by specifying the same. Center shall then have thirty (30) days from the date of the notice to correct
the default. If the default is not corrected, the City may, without any further notice, declare the
Center’s tenancy of the Premises terminated. The City shall then have the right, without further
notice or demand, or without resort to legal process, to reenter and remove all of the Center’s
property from the Premises. Any such property which remains in or on the Premises after termination
of this Lease shall be deemed to have become the property of the City and may be removed and
disposed of by the City as the City sees fit, without resort to legal process.

b. Nothing herein shall be construed to deprive the City of any remedy which may be
available to it at law or equity in the event of a breach.
ATTEST: CITY OF SCOTTSBLUFF,
A Municipal Corporation,

_ gl 7 N
] Py =
(e s 4l fpeboerie i By £2 M_
City Clertk 7 Va layor

RIVERSIDE ZOOLOGICAL FOUNDATION,
d/b/a The Riverside Discovery Center, a
Non-Profit Corporation,

By Z/C{(\AL} »4-_% / S

President 4

-
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STATE OF NEBRASKA, COUNTY OF SCOTTS BLUFF: ss.

SH
The foregoing was acknowledged before me on this /_ day of i} xﬂ&g}d 2010, by Randy

Meininger, Mayor of the City of Scottsbluff, Nebraska, a municipal corporation, for and on behalf

of the City.
C/V&Oﬁ'm%wuﬁid 2

Notary Pu Public

General Notary - State of Nebraska
CHRISTINE BURBACH
My Comm. Exp. Feb. 1, 2012

STATE OF NEBRASKA, COUNTY OF SCOTTS BLUFF: ss.

¢ -
The foregoing was acknowledged before me on this ﬁ day of Je 27T , 2010, by
hlothawer, President of the Riverside Zoological Foundation, d/b/a the Riverside Discovery
Center, a Nebraska non-profit corpo&ﬂﬁﬁfa nd i beh oft/le corporation.
'77%
GENERAL NOTARY - State of Nebraska NOI ary Public

THOMAS T. HOLYCKE
S My Comm. Exp. May 4, 2012

rv\aW— A Iz’_'.,-m{ﬂmu*
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SCHEDULE 1

Z00 ASSETS
Is Animal inventory (Owned animal inventory)
Name Number
Amphibia 21
Reptilia 19
Aves 165
Mammalia 86
2. Borrowed animal inventory
Name Number
Amphibia 0
Reptilia 1
Aves 0
Mammalia 6
3. Animals on loan to Zoo inventory
Name Number
Amphibia |
Reptilia 0
Aves 4
Mammalia 10

4. Personal property

See attached list marked as Exhibit “B”

5. Equipment

Sée attached list marked as Exhibit “B”
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REPLACEMENT COST

Building Contents
Vulture/Polecat Building 46,467 0
Private Building 132,666 0
Office/Gift Shop 122,735 64,263
Commissary Building 90,120 34,939
Nursery/Hatchery 114,643 8,734
Slither Building 85,461 14,974
Gazebo 10,229 0
Gazebo 38,645 22,576
Hoofstock Building 12,881 5,616
Hay Barn ' 18,944 0
Red Panda Exhibit 31,574 0
Badger Exhibit 22,732 0
Swift Fox Exhibit 12,629 0
Learning Center 74,304 18,718
Chimpanzee Building 642,001 4,991
Hospital and Quarantine 368,392 83,106
Building
Moose Exhibit 150,200 0
Mountain Lion Exhibit 175,214 0
Aviary Building 36,624 56,153

2186461 314070
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