City of Broken Bow
Monday, June 25, 2012
City Council Regular Session

Consideration of notice to terminate and consideration of waiver of
termination notice requirement for Energy Pioneer Solution
contract.

City Council will consider notice to terminate and waiver of the six (6) month contract termination
notice as provided by Energy Pioneer Solutions .

Staff Contact: City Administrator
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AGREEMENT

This AGREEMENT (the "Agreement”), dated as of October 13, 2010, is made and entered info by and
among the Broken Bow Municipal Utilities of the City of Broken Bow, NE, dba Broken Bow Utilities, a
proprietary function of the City of Broken Bow, Nebraska ("Broken Bow”), and Energy Pioneer Solutions, inc., a
Nebraska corporation (‘EPS”).

RECITALS

WHEREAS, Broken Bow desires to offer iis ratepayers energy efficiency services at no cost to non-
participating ratepayers;

WHEREAS, EPS is in the business of providing energy efiiciency services to property cwners;

WHEREAS, EPS desires to enter info an Agreement with Broken Bow whereby EPS shall offer
Broken Bow ratepaysrs certain energy efficiency services and Broken Bow shall assist EPS in its provision of
and billing for such services and remit Qualifying Revenues to EPS once per morith, commencing upon Broken
Bow’ completion of all internal work necessary 1o carry out its obligation under this agreement;

NOW, THEREFORE, in consideration of the mutual covenants and agresments hereinafier set forth, it
is hereby agreed by and between the parties as follows:

AGREEMENT

Section 1. Definitions. As used in this Agreement, the following terms shall have the following

meahings:

a. “Agreement” means this Agreement, including the exhibits and schedules attached hereto.

b. *Confidential Information™ means: (a) intellectual properiy of either Party; (b) the business and
technical information of either Party, Including any information relating to such party’s product
plans, designs, costs, product prices and names, finances, markeling plans, business
opportunities, personnel, research, development or know-how; and (¢) any information
designated by a Party as “confidential” or “proprietary” or which, under the circumsiances taken
as a whole, would reasonably be deemed to be confidential.

c. “Efficiency Services” means retro-fitling energy efficiency services.

d. “Party” means a pariy fo this Agreement.

2, “Payment Default” means if a Ratepayer Customer does not pay the EPS Monthly Service Fee
in full within 80 days of Broken Bow issuing 2 bill.

f. “Qualifying Revenues® means those monihly revenues as identified in the EPS customer
agreements that Ratepayer Customers have agreed fo ailow Broken Bow to bill and coilect for
on a monthly basis. Qualifying Revenues shall only be remitied to EPS after payment has been
received hy Broken Bow from pariicipating Ratepayer Customers.

g. “Ratepayer{s)’ means customers of Broken Bow.
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j. “Ratepayer Customer(s)’ means Ratepayer(s} \n}ho become customers of EPS that are paying
and continue to pay an active utility bill to Broken Bow during the entire term of the Customer
Agreement for the same account location where EPS performed the Efficiency Services

Section 2. Non-exclusive Agreement EPS hereby acknowledges that this Agreement is a non-
exclusive agreement for the sale of Efficiency Services to Ratepayers. EPS shall at no time Infer, imply or
state, either verhally or in its written material or documents of any Kind, it has received any endorsement by
Brcken Bow of EPS or the Efficiency Services.

Section 3. Term. The term of this Agreement shall commence on the Effective Dale and shall
continue for two (2) vears, continuing ihereafier for twelve (12) month periods unless terminated by either
party upon giving the cther parly not less than six (6) months written notice prior to the next renewal term.  In
the event that a Parly delivers a terminatior netice to the other Party pursuant to this Section 3, Broken Bow
shall continue fo invoice the existing Ratepayer Customers for a maximum period of forty two (42) months from
the efiective date of termination or if shorter, the remaining term of the relevant Customer Agreemenis
pursuant to Sectian 4, and shall remit the funds received from such existing Ratepayer Customers pursuant to
said invoices and provide EPS wiih the electric and gas usage and cost information for such existing
Ratepayer Customers threugh that same time period.

Section 4. Customer Agreement. EPS agrees to utilize a cusiomer agreement substantially similar
to the one attached herelo as Exhibit "A” in order o enter info service relationships with each of its Ratepayer
Customers for the provision of Efficiency Services {the "Customer Agreement”), EPS agrees that Broken Bow
has the right to review the Customer Agreement content and to require specffic language be included or
excluded prior to the Customer Agreement being utilized by EPS. As part of such Custorner Agreement,
Ratepayer Customers shall consent to the following:

a. Broken Bow’ provision to EPS of three (3) years historical eleciric and gas usage and cost
information {or whatever shorter period such Ratepayer Customer has pald the monthly utility bill for the

relevant property);

b. Billing of the fees assoclated with the Efficiency Services on the Ratepayer Customer's monthly
bill from Broken Bow;

c. Broken Bow’ provision of up io five {5) years eleciric usage and cost information following the
completion of the Efficiency Services (or such shorter period of time as the Ratepayer Customer pays the
monthly bill for the relevant property); and

d. The terms and conditions of the Customer Agreement shall not be materially modified except by
written agresement of the parties hereto;

Section 5. Disclosure of Ratepaver Customer Informsation.

a. Historical Electric and Gas Usage and Cost Information. Broken Bow agrees to provide EPS

with historical electric and gas usage and cost information for all Ratepayer Cusiomers upon receipt of Ha
signed Customer Agreement that is compliant with the terms and conditions set forth in Section 4 above , or (i}
a signed disclosure consent in the form attached hereto as Exhibit “B” (the “Consent Form”).

b. Institution of Procedures for the Sharing of Ratepayer Customer Information. It is understcod by
the parties that EPS has a proprietary software application that will allow EPS to use electric and gas usage
and cost information provided by Broken Bow in order fo deiermine Efficiency Services programs for
Ratepayer Customer's properties as well as analyze the success of Efficiency Services performed by EPS

2
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subsequent to ifs performance of services at a property. Broken Bow and EPS agree to work in good falth to
establish a commercially reasonable procedure for Broken Bow upon receipt of proper documentation as
outlined in Sectiocn 5(a) above, to share Ratepayer Customers’ Information with EPS in order to best address
efficiency, security and confidentiality concerns of both Parties. EPS shall limit access to Ratepaysr Customer
Information received from Broken Bow to those of its employees, agenis or contractors with a bona fide need
to have such access in connection with the Efficlency Services. All ratepayer account, consumption, and
identification nurnbers of any kind disclosed to EPS or any other ratepayer infermation obtained by EPS shall
be deemed to be, and treated as, Confidential Information of Broken Bow hereunder. EPS understands and
agrees that under this Agreement neither EPS nor any employse, agent or subcontractor of EPS will be
allowed direct computer access to Broken Bow’ customer or billing information system for any purpose.

Secticn 6. Notice of Provision of Efficiency Setvices; Billing. Once EPS has completed its provision
of Efficiency Services for a Ratepayer Custorner, EPS shalt deliver to Broken Bow a notice of provision of
efficlency services in the form attached hereto as Exhibit "C” (the “Notice of Provision of Efficiency Services™
and a copy of the Customer Agreemeni executed by the Ratepayer Customer. Upon receipt of these
documenis from EPS, Broken Bow agrees to {i) bill such Ratspayer Customer the amount ssi forth In the
relevant Notice of Provision of Eificiency Services as a line fiem on the Broken Bow's standard billing invoice
(the "EPS Service Fee”) for the term indicated on same, not to exceed sixty months (8G), or in the event a
termination notice is issued by efther party, forty two {42) months from the effective date of termination, and (i)
provide EPS with the eleclric and gas usage and cost information for such Ratepayer Customer for that same
time period. Broken Bow agrees to accompany each remittance payment to EPS with a report detailing
commercially reasonable and relsvant Ratepayer Customer information, in a form that is mutually agreeabls to
the parties. In the event that a Ratepayer Cusiomer defaults on a payment of the EPS Service Fee, Broken
Bow shall have no obligation to take any action in order to enforce payment from the Ratepayer Customer
under any Customer Agreement{s). Broksn Bow shall notify EPS as soon as practicable of a Ratepayer
Cusiomer's Payment Default. Upon a Ratepayer Customer's payment default that lasts ninety (90} days,
Broken Bow may remove EPS’ Services Fee from such Ratepayer Customers bill and shall have no future
obligation for biliing or collecting said Ratepayer Customer payments under the terms of the Customer
Agreement. The billing obligations described in the immediately preceding sentenice for Ratepayer's who have
a Payment Default shall only apply upon Harris Systems’ completion of modifications to the Broken Bow billing
sysiem in order to allow such coniinued billing to be performed on an auiomated basis.

Section 7. Represeniations, Covenanis and Warranties, Each party represents, warranis and
covenants io the other that (a) it has full power and authority to execute, deliver and perform this Agreement,

and {b) it shall perform its respeciive obligations in a manner that complies, in all material respects, with
applicable laws. Broken Bow represents and warranis that it shall perform its obligations hereunder in a
professional and workmanlike manner consisteni with industry standards. EPS represents and warrants that it
shall provide its Efficiency Services to Ratepayer Customers in a professional and workmanlike manner
consistent with indusiry standards. EXCEPT AS EXPRESSLY SPECIFIED IN THIS AGREEMENT, BROKEN
BOW AND EPS DO NOT MAKE ANY OTHER REPRESENTATIONS OR WARRANTIES OF ANY KIND CR
NATURE AND EXPLICITLY DISCLAIM ALL OTHER REPRESENTATIONS AND WARRANTIES, EXPRESS
CR IMPLIED, INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A
SPECIFIC PURPOSE.

Section 8. Limitation of Liability.

a. IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY SPECIAL, PUNITIVE,
INCIDENTAL, CONSEQUENTIAL, OR ANY OTHER INDIRECT LOSS OR DAMAGE, INCLUDING LOST
PROFITS, ARISING QUT OF THIS AGREEMENT OR ANY OBLIGATION RESULTING THEREFROM
WHETHER IN AN ACTION FOR OR ARISING OUT OF ANY CAUSE WHATSOEVER, REGARDLESS OF
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THE FORM OF AGTION, WHETHER IN CONTRACT, TORT INCLUDING NEGLIGENCE, STRICT LIABILITY
OR OTHERWISE.

b. EXCEPT FOR (i} CLAIMS ARISING QUT OF A BREACH OF CONFIDENTIALITY PROVIDED
FOR IN SECTION 10, (i} PAYMENT OBLIGATIONS HEREUNDER, AND (iif) CLAIMS ARISING UNDER
SECTION 11, EACH PARTY'S CUMULATIVE AGGREGATE LIABILITY ARISING UNDER THIS
AGREEMENT, FOR ANY AND ALL ClLAIMS, LOSSES, DAMAGES, OR EXPENSES, FROM ANY CAUSE
WHATSOEVER, REGARDLESS OF THE FORM CF ACTION, WHETHER IN CONTRACT QR TORT
INCLUDING NEGLIGENCE, STRICT LIABILITY OR OTHERWISE, 8HALL BE LIMITED TO DIRECT,
PROVEN DAMAGES IN AN AMOUNT NOT TC EXCEED $10,000.

Seciion 9. indemnification. Each party {the “Indemnitor”} shall indemnify, defend and hold the other
party {the "Indemnitee”} harmiess from any and all claims, actions, demands, judgments, iosses, cosis,
expenses, damages and liabilites (including reasonable attorneys fees and other expenses of litigation)
resulting from: or arising out of: {1} Indemnitor's negligence or willful misconduct; {2} any third party claim to the
extent arising out of Indemnitor's performance of its obligations under this Agreement; or (3} any third pariy
claim to the extent arising out of Indemnitor's performance of the Efficiency Searvices.

Section 10.  Confidentiality. The parties acknowledge that in connection with the provisicn and
receipi of Marketing Services, each parly may obtain access to Confidential Information of the other party. For
the purposes of this Section 10, “Coniidential Information™ will not include information that: (i) is or becomes
generally known or available by publication, commercial use or otherwise through no fauli of the receiving
party; (i) is known fo the recelving party at the time of disclosure without violation of any confidentiaiity
restriciion and without any restriction on the recelving party's furiher use or disclosure; or (jii} is independently
developed by the recelving parly. Each Parly will, during the Term and perpetually after termination or
expiration of this Agreement, {A} refrain from using Confidential Information of the other party except as
contemplated herein, and (B) refrain from disclosing Confidential Information of the other party to any third
party except to employees, agents and independent contractors as is reasonably required in connection with
the exerclse of its rights and obligations under this Agreement (and only subject to binding uss and disclosure
restrictions at least as profective as those set forth herein executed in writing by such employees, agents and
indspendent contractors). Each party may disclose Confldential Information of the other party pursuant to any
order or requirement of a court, administrative agency or other governmental body, provided that such
disclosing party give reasonable and, if practicable, advance notice to the othsr party of such order or

regquirement.

Section 11. Defaull. This Agreement may be terminated by Broken Bow upon EPS’ breach of Section
10 of this Agreement and EPS’ fallure to cure such breach within ten (10} business days following the receipt
by EPS of writfen notice from Broken Bow specifying such breach with specificity. In the event of 2 termination
of this Agreement pursuant to this Section 11, Broken Bow shall discontinue all services provided toc EPS
under this Agreement and have no future obligation whatsoever, except for, Broken Bow will remit to EPS any
payments that are received from Ratepayer Customers from invoices already issued at the time of Default.

Section 12. Dispute Resolution Process. Except for defaulis expressly delinsated in Section 11, the
parties agree that in the event any claim, demand or dispute arises in connection with the performance of one
or both of the Parties hereunder or the interpretation or implementation of this Agreement (whether ane or
mcre, a “Dispuie”), the Parlies shall resolve such Dispufe as follows:

a. Internal Mediation. The Pariies shall altempt to resolve the Dispute through discussions
between the Parties’ respective designated representatives. Such discussions shall become
necessary only after the initiating Parfy has given the responding Parties written notice of the
existence of the Dispuie with spacific reference to this Section 13{a). Such writter notice shall

4
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Section 15. Fees. In all cases a charge of $.75 per monthly bill, per customer, will be applied o the biil
of each participating cusiomer as part of any agreement for services covered within this contract or for any
services provided by the City of Broken Bow perfaining to this contract.
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include all relevant information {e.g., the nature of the Dispute, dates, times, persons involved, etc.).
The responding Party shall respond to the notification within seven (7) days. Thereafter, the Parfies
shall use their best efforis to resolve the dispute within thirty (30) days following the responding

Parties delivery of a response.

b. In the event the Intemal Mediation process listed above is not successful in reaching a mutually
agreeable resolution, EPS has the right to request a hearing with the Broken Bow Beard of Public
Works (BPW) o present its position. Whatever decision is made by the BPW after hearing
pertinent information will be considered final. If EPS is not satisfied with the decision made by the
BPW, this Agreement shail terminate immediately and Broken Bow shall have no further obligation
to EPS except for remitling Ratepayer Cusiomer payments that had already been invoiced at the
time this Agreement terminaied that are received after the termination.

Section 13. Notices. All notices, requests, cleims, demands and other communications hereunder
shall be in writing and shall be given or made (and shall be deemed to havs been duly given or made upon
receipt) by delivery in person, by overnight courier service, by facsimile, or by registered or certified mail
(postage prepaid, return receipt requested) fo the respective persons at the following addresses {or at such
other addrass for a party as shall be specified in & notice given in accordance with this Section):

If to EPS: If o Broken Bow, to:
Energy Pioneer Solutions Mayor Siilmen 2w
25 West 2™ Street, 2™ Floor PQ Box 314
Hastings, NE Broken Bow, NE
88901 68822

with copy to: with copy o
Fraser Siryker PCLLO

408 8. 17" Street
Omaha, NE 68102
Attn: Mr. Robert Freeman

Secticn 14. Miscellaneous. This Agreement shall be construed and interpreted in accordance with,
and shall be governed by the laws of the State of Nebraska. This Agreemeni constituies all of the
uniderstandings and agresments between the Parties with respect fo the content herein. This Agreement may
be amended or modified only by a writing signed by parties. if any term, condition, covenant or obligation of
this Agreement shall be determined to be unenforceable, invalid, or void, such determination shall not affect,
impair, invalidate, or render unenforceable any other term, condition, covenant, or obligation of this Agreement.
This Agreement may be executed in one or more counterparts, and by the different parties in separate
counterparis, each of which when execuied shall be deemed to be an original but all of which taken together
shail constitute one and the same agreement. Notwithstanding the termination or expiration of this Agreement,
any rights and cbiigations of the Pariies specifically identified herein as continuing, or any rights and
obligations that by their nature continue, beyond the end of the Term shall remain in full force and effect for the

relevant period of time.

Section 15. Fees. In all cases a charge of $.75 per monthly bill, per customer, will be applied fo the bili

5
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BROKEN BOW UTILITIES ENERGY PIONEER SOLUTIONS, INC,

By (Z . By%%’

Name {pAnt)_( ECTi . e Nama (print)_ S Afeed

Title MAyort. Tile lont-  anol CEPD

Date -2—/3/t/ Date ﬂ‘# 33; Z2O(C
7
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Exhibit “A”
Customer Agreemant

[Atiachad]
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Broken Bow

ENERGY EFFICIENCY SERVICES AGREEMENT

THIS ENERGY EFFICIENCY SERVICES AGREEMENT ("Agreement"} is made by and between Energy Pionesr Soluiions,
Inc., & Nebraska corporation (the "EPS"), and the undersigned, who is a resident of Nebraska {the "Cwner”). EPS$ and Owner &re

sometimes collsctively referred to herein as “Parfies”.

1. The Work. The Pariles have determined thai the
Owner's property, located at the address set forth below in
Adams County, Nebrasks (the "Proparty™, would benefit fram
the receipt of certain energy efficiensy services, For good and
valuable sonsideration and the mutual promises sst forth
herein, Owner and EPS have agraed fo thal certsin scope of
energy efficiency sesvices to be perforned on ihe Property.
which are specifically described i Exhibit A" o this
Agreement {the "Work™). Owner desires to utilize the services
of EPS in order to complete the Work onh the Properly, upon
the terms and condifions set forth in this Agresment.

2., Term. The term of this Agresment shall begin
upon the Effeclive Daie and shall terminale upon Owner's
paymeit in full of the Services Fee and any additional amounts
due and owing by Owner to EPS hereunder, in accordance
with the terms of this Agreement.

3. Duiies of EPS. EPS and iis Service Provider shall
perform the Work in accordanes with the terms and conditions
of this Agresment. The Work shall consist of certain consulting
services and refro-fiting services, as ihose senvices are
described in Exhibit “A™. Owner acknowlzdges and agrees that
EPS shall subconiract the performance of the retro<fding
services to & third party service provider (the “Service
Provider .

4, Dulies of Owner. Owner shall {i) aliow EPS and
the Service Providar access to the Properly on weekdays,
during the hours of 8:00 a.m. to 5:30 p.m., to periorm the
Work, (i} provide EPS and Service Provider with any
nscessary and reasonably avzileble Information and
documents, and (i} iake any such reasenable aciions, related
to the Property, requested by EPS or Service Provider,
necessary for the performance and completion of the Work.

5. Broken Bow UHilities and EPS Relationship:Uiility
Bill Conseni. Owner undersiands that Broken Bow Udllities is
not afiliated with EPS and does not recommend or endorse
EPS. Without limiting the generally of the foregoing, ner does
Broken Bow Ullliies recommend or endorse any opinion,
recommendation or advice expressed or Work perionmed by
EPS or its Service Provider and is solely a billing agent under
this Agreement. Owner hereby authorizes EPS to obtaln, as
Owner's agent, copies of Owner’s energy bills for the Property
from Broken Bow Utllities for (@) the last thirty-six {36) months,
and (b) the sixty {8G) months immediztely following the
complation of the Work.

6. Costs and Expenses. Owner shall pay
Doliars ( the “Services
Fee™ In eqgual installmenis of

{ } Dollars per month as compensation for ERPS
performance of the Work, The Parlies acknowledge and agree
that the monthty payment of the Services Fee may be included
as a line item on the Owner's local energy utility bill issued by

Regular Session - 6/25/2012

Broken Bow [Milliles. Attached hersio as Exhibit B are more
detziled financial disclosures reganding the Services Fee, as
required by faw. Owner hereby acknowledges receipi of
Exhibit B.

7. Estimated Ensrgy Savinas. Owner acknow-
ledges that EPS fs using its own proprietary sofiware and
processes in order to esimate the energy savings that Qwner
will likely reaiize upen compietion of the Work., EPS® estimaie
is based on past energy usage; therefore, any material change
in Owner's energy usage will likely affect the amount of actual
gnergy savings experienced by the Owner. EPS makes no
warraniy or representstion, express or implied, regarding the
actual energy savings Owner will experience upon complefon
of the Work. Owner recognizes that it remains solely
responsible for payment of his or her entire energy uiliy bill
issued by Broken Bow Utilies, including the Services Fee,
regardiess of the amount of energy savings actually realized by
Owner after performance of the Worle

8. Limited Warranfy. Work provided by tha Service
Provider has & ninely (90) day limited wamanty {the “Limited
Warraniy™), The Limited Warranty s limited to the materials
and Work that are shown io have not been completed in
conformance with current [ndustry standards for similar
services. Owner shall direct zny Limited Warraniy deficiencies
or requests directly fo the Service Provider, who con be
reached at [GC's PHONE #. EXCEPT FOR
THE WARRANTIES EXPRESSLY SET FORTH IN THIS
SECTION 7, EPS HAS NOT MADE AND DOCES NOT MAKE
ANY WARRANTY OR REPRESENTATION WHATSOEVER,
EITHER EXPRESS OR IMPLIED, AS TO THE FITNESS,
CONDITION, MERCHANTABILITY, DESIGN OR OPERATION
OF ANY WORK, SERVICES OR MATERIALS FURNISHED
HEREUNDER, ITS FITNESS FOR ANY PARTICULAR
PURPOSE, OR WORKMANSHIP IN SUCH WORK AND/OR
SERVICES, THE AMOUNT OF ENERGY EFFICIENCY OR
ENERGY SAVINGS FROM SUCH WORK OR SERVICES, OR
ANY OTHER REPRESENTATION OR WARRANTY
WHATSOEVER AND EPS HEREBY SPECIFICALLY
DISCLAIMS ANY AND ALL SUCH WARRANTIES.

g, Gwner's  Confinued Maintenzance, Owner
recognizes that ceriain materials, including but net Imited to
cautk and wesatherstripping, used in completing the Work,
require regular foliow-up maintenance by the Owner. Owner
understands that any energy efficiencies gzined through the
Work may be lost if these materials are not properly
maintained. The Owner, and not EPS, is responsible for
completing any follow-up or confinuing maintenance on any
such maierals,

1C. Release; [imitation of Liabilily. EPS’ sole liability
and Owner's sole remedy for damages arising out of the
furnishing or fzilure io furmish the Work (including, but not
limited o, mistakes, omission, delays, erors or other defects)
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i Imited fo the Limited Warranty. EPS SHALL NOT B
LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL,
CONSEQUENTIAL, EXEMPLARY OR PUNITIVE DAMAGES
{INCLUDING WITHOUT LIMITATION, DAMAGES FOR LOSS
OF ANTICIPATED SAVINGS CR COST OF PURCHASING
REPLACEMENT SERVICES) ARISING OUT OF THE
PERFORMANCE OR FAILURE TO PERFORM UNDER THIS
AGREEMENT, WETHER OR NOT CAUSED BY THE ACTS
OR OMISSIONS OR NEGLIGENCE OF CPS EMPLOYEES
OR AGENTS, AND REGARDLESS OF WHETHER OWNER
HAS BEEN INFORMED OF THE POSSIBILITY COR THE
LIKELIHOCD OF SUCH LOSSES. iIN  ADDITION,
NOTWITHSTANDING ANYTHING TG THE CONTRARY, ERS'
MAXIMUM LIABILITY TO OWNER UNDER THIS
AGREEMENT SHALL NOT EXCEED THE TOTAL AMOUNT
OF THE SERVICES FEE PAID BY OWNER TO EPS AT THE
THVE THE RELEVANT CLAIM ARISES.

11. [ndemnification. Owner shall indemnify and hold
EPS and the Service Provider harmless from any claims by
third pardes and sxpenses (ineluding legal fees and court
costs) respecting damage to tangible properiy, personal Injury
or death to the extent caused by Cwner's negligence or willful
misconduct. EPS agrees to prompily provide Owner with
notice of any cleim which may result in an indemnification
obligation hareunder. Ownet may defend such ciaim with
counszl of #s own choosing provided thet no seitlement or
compromise of any such claim shall ocour without the consent
of EPS, which consent shall not be unreasonably withheld or

delayed.

12. Memerandum of Understanding. EPS may file of
record in the property records in the county in which the
Properly Is located & Memorandum of Understanding which
seis forth the names and addresses of EPS and Owner, the
legal description of the Property, the duration of the Term of
this Agreemert, the total Services Fee due as of the Effestive
Date and the maonihly installment payment amount to be paid
by Owner hersunder.

13. Sale of the Propertv. Owner acknowledges and
agrees that the obligations set forth in this Agreement are
obligations that run with ths land and shall bs binding upon
Owner and his or her heirs, successors and assigns. As a
result. on or before a closing for the sale of the Praperiy by
Cwmer, Owner agrees to do one of the following at or belore
closing: (i) pay EPS ihe enlire then-current ouistanding
balancs of the Services Fee, or (i) deliver to EPS an executed
assignment 2nd assumption by the buyer of the Propery,
whereby the buyer agrees to assume the obligations set forth
in this Agreerrient, EPS may notify any prospeciive buyer of
the Propery, and any cther person involved in & prospective
sale of the Property, of the obligations set forth in this
Agresment.

14. Miscellansous.  This Agreement shall be
construed and interpreted in accordance with, and shall be
governed by the laws ¢f the State of Mebraska. This

veement constifutes all of the understandings and
agreements beiween the Parties with respect to the Work on
the Property. EPS may assign ihis Agreement and in the
avent of such an assignmeni, EPS shall provide nofice to

10

Owner of same. This Agreement may be amended or modfied
only by a wiiling signed by pariles. If any term, condition,
covenant or obligation of this Agresment shall be determined
to be unenforceable, Invalid, or void, such determination shall
not affect, impalr, invalidate, or render uneniorceabls any other
term, condition, covenani, or cbligation of this Agreement.
Notwihsianding the terminastion or expiraiion of this
Agrsement, any rights and obligations of the Parfies
specifically idertified hersin as continuing, or any rights and
obligations that by thelr nature continue, beyond the end of the
Tferm shiall remain in full force and effect for the relevant pericd
of ime.

15. Effective Date:
Agresment shalt be

The Effective Date of this
2010.
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CONSULTANT: ENERGY PIONEER | CWNER:
SOLUTIONS: INC,

BY:
BY: Properly Addrass:

ITS:

Exhibii A — Scope of Work

Exhibit B — Financial Disclosures
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Exhibii A

Scope of Work

1. Consulting Services. Thea following consulting services shall be psrformed as
pari of the Work:

a) FEPS shall conduct various tests (the *Energy Efiiciency Tests™) on the Property in
crder to calculate the estimated monthly energy savings the Cwner is anticipated to realize on
his or her energy utility bills due to the completion of the Work; and

b) provide  repori to Owner, upon compleiion of the Energy Efficiency Tests,
describing the calculation of such estimated savings.

2. Retro-Fitiing Services. The Service Provider shall perform the following retro-
fitting services upon the Propsrty:

[to be filled in upon complstion of energy efficiency audt].

Broken Bow
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Exhibit B

Financial Disclosures

Creditor Name Annual Percentage Rato Finance Charge
Ensray Pioneer Solutions, Inc.
Amaunt Financed Total of Paymenis Toial Saje Price
Number of Paymenis Amoent of Payments When Payments are De
4] Monthly beginning 7 /
Late Payment Charges Prepayment
Nore by EPS. Uility lats fees There ars nefther prepayment
still apply, if any. penzliies, nor prepayment
rebates/discounts.
Explanztion of Terms: See the terms of the Agreement for any additfonal information about non-
payment, defauli znd other spplicable terms and conditions.

You have the right to receive at this time an itemization of the Amount Financed (pfease
chegk one below):
{ want an itemization. 1 do not want an itemization.

' EPS Initials: Qwner initiais:

Broken Bow
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Exhibit “B”
Consent Form
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Exhibit “C”

Notice of the provision of Efficiency Services

Customer Ratepayer Information:

Name:

Address:

Menthly EPS Service Fee: §

Billing Term: _ months

The Customer Ratepayer set forth above entered into the attached Customer Agreement for the provision of Efficiency
Services by Energy Pioneer Scluticns, Inc. (“EPS™).

Pursuant to Sectica 6 of the Agreement between EPS and Broken Bow Utilities, this Notice of Provision of Efficiency
Services shall serve as the required notice from EPS in order to authorize Hastings Utilities fo: (i) bill the Customer
Ratepayer set forth above the Monthly EPS Service Fee delineated herein as a line item on the Broker Bow Utilities®
standard billing invoice for the Billing Term indicated above, and (i) provide EPS with the electric and gas usage and cost
nformation for such Ratepayer Customer in accordance with the Agreement,

Dated:

Energy Pioneer Solutions, Irc.

By:
Name:
Ts:
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| SOLUTIONS

Amendment to Utilities Contract
Between Broken Bow Utilities
and Energy Pioneer Solutions

June 18, 2012

Broken Bow
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Energy Pioneer Solutions hereby waives the 6 month written notice prior to the next renewal term
statement located in the contract page 2, Section 3, line 3 under heading Term.

Broken Bow Utilities Energy Pione %ns, Inc.
By By %

Name (print) Name (print)_ Seo# Keed
Title Title Aresidenf + CEO

Date Date Ture % 2013

June 18, 2012 [Amendment to Contract] Page2 of 2
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