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Call to Order

Thisisan open meeting of the Grand Idand City Council. The City of Grand I dand abides by the Open Mestings Act
in conducting business. A copy of the Open Meetings Act isdisplayed in the back of thisroom asrequired by state
law.

The City Council may voteto go into Closed Session on any agenda item as allowed by state law.

I nvocation
Pledge of Allegiance
Roll Call

A - SUBMITTAL OF REQUESTSFOR FUTURE ITEMS

Individualswho have appropriateitemsfor City Council consderation should completethe Request for Future Agenda
Itemsform located at the Infor mation Booth. If theissue can be handled administratively without Council action,
notification will be provided. If theitem isscheduled for a meeting or study session, natification of the date will be given.

B -RESERVE TIME TO SPEAK ON AGENDA ITEMS

Thisisan opportunity for individualswishing to provideinput on any of tonight'sagenda itemsto reservetimeto speak.
Please come forward, state your name and addr ess, and the Agenda topic on which you will be speaking.

MAYOR COMMUNICATION

Thisisan opportunity for the Mayor to comment on current events, activities, and issues of interest to the community.

City of Grand Idand City Council



City of Grand Island

Tuesday, December 06, 2011
Council Session

[tem -1

Election of City Council President

The City Council isrequired to elect one Councilmember to the office of Council President.
Thetermisfor a one-year period. The Council President automatically assumes the duties of
the Mayor in the event that the Mayor is absent or otherwise unable to fulfill his’/her duties.
Nebraska law allows the election of the Council President to be by secret ballot. The total
number of votes for each candidate; however, must be stated and recorded in the Minutes.
Past practice hasincluded a run-off election between the top two nominees, if necessary. The
City Clerk will prepare, distribute, and count ballots. Nominations to fill the vacancy arein
order. A second is not required on nominations.

Staff Contact: Mayor Vavricek

City of Grand Island City Council



City of Grand Island

Tuesday, December 06, 2011
Council Session

l[tem E1

Public Hearing on Request from GIPH Restaurants, LL C dba
Pizza Hut, 707 North Diers Avenuefor a Class“A” Liquor License

Staff Contact: RaNae Edwards

I
City of Grand Island City Council



Council Agenda M emo

From: RaNae Edwards, City Clerk
M eeting: December 6, 2011
Subj ect: Public Hearing on Request from GIPH Restaurants, LLC

dba PizzaHut, 707 North Diers Avenue for aClass “A”
Liquor License

ltem #'s: E-1& I-1

Presenter(s): RaNae Edwards, City Clerk

Backqground

Section 4-2 of the Grand Island City Code declares the intent of the City Council
regarding liquor licenses and the sale of acohol.

Declared L egidative I ntent
It is hereby declared to be the intent and purpose of the city council in adopting
and administering the provisions of this chapter:

(A)  To express the community sentiment that the control of availability of alcoholic
liquor to the public in genera and to minors in particular promotes the public
health, safety, and welfare;

(B)  To encourage temperance in the consumption of acoholic liquor by sound and
careful control and regulation of the sale and distribution thereof; and

(C)  To ensure that the number of retail outlets and the manner in which they are
operated is such thaet they can be adequately policed by local law enforcement
agencies so that the abuse of alcohol and the occurrence of alcohol-related crimes
and offenses is kept to a minimum.

Discussion

GIPH Restaurants, LLC dba Pizza Hut, 707 North Diers Avenue has submitted an
application for a Class “A” Liquor License. A Class “A” Liquor License alows for the
sale of beer onsale only inside the corporate limits of the city.

City Council action is required and forwarded to the Nebraska Liquor Control
Commission for issuance of all licenses. This application has been reviewed by the Clerk,
Building, Fire, Health, and Police Departments. (See attached Police Department Report.)



Also submitted with the application was a request from Scott Kemery, 4156 Vermont
Avenue for a Liquor Manager designation. Due to a conviction in 1995 for procuring/sale
of alcohol to a minor, this automatically disqualifies Mr. Kemery from becoming the
liquor manager. The Police Department report recommends denia of the Liquor Manager
Designation for Mr. Kemery based on the Liquor Control Rules and Regulations Section
53-131.01 (d).

Alternatives

It appears that the Council has the following aternatives concerning the issue at hand.
The Council may:

1. Approve the application

2. Forward to the Nebraska Liquor Control Commission with no
recommendation.
3. Forward to the Nebraska Liquor Control Commission with recommendatiors.

4, Deny the application.

Recommendation

Based on the Nebraska Liquor Control Commission’s criteria for the approval of Liquor
Licenses, City Administration recommends that the Council approve this application

Sample M otion

Move to approve the application for GIPH Restaurants LLC dba Pizza Hut, 707 North
DiersAvenue for aClass “A” Liquor License contingent upon final inspections and deny
the Liquor Manager designation for Scott Kemery, 4156 Vermont Avenue based on the
Liquor Control Commission Rules and Regulations Section 53-131.01 as submitted by
the Police Department report.
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NM 171727 11/ 22/11 Staab, Lisa D Curtis' Wfe
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NM 67301 11/21/11 Staab, David W Part Omner
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| Received a Copy of a Liquor License Application from Pizza Hut and a
Li quor

Manager Application from Scott Kenery.
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Gand Island Police Department
Suppl enental Report
Date, Tinme: Mn Nov 21 14:53:42 CST 2011
Reporting Officer: Vitera
Unit- CID

Kenneth and Rose Mary Staab gifted all of their shares of comon stock in
St aab

PH Restaurant Qperations, Inc. to David Staab, M chael Staab, Gary Staab,
and



Curtis Staab. Since the makeup of the corporation has changed, a new
Cass A

(beer on sale only) LLC liquor license is being applied for at the South
Locust

and Diers location. A Tenporary Operating Permt (TOP) was applied for
and

granted by the NLCC for each restaurant. A |iquor manager application was
al so

received from Scott Kenery. Hi s wife, Rhonda, signed a Spousal Affidavit
of Non Participation form

In reviewing the application, all of the owners have wi ves, and none of
t he

wives filled out a Spousal Affidavit of Non Participation form David's
wifeis

Jill. Gary's wife is Lissi. Curtis' wife is Lisa, and Mchael's wife is
Susan.

David and Jill have lived in Grand Island since 1991. Gary and Liss
have

lived in CGolden, Colorado and Kearney, M ssouri since 2001. Curtis and
Li sa

have lived in Lincoln since at |east 2001, and M chael and Susan have
also lived

in Lincoln since at | east 2001.

On the liquor license application and the |iquor manager application, it
clearly

asks "Has anyone who is a party to this application, or their spouse
ever been

convicted of or plead guilty to any charge. Charge neans any charge
all eging a

felony, m sdeneanor, violation of a federal or state law, a violation of
a | ocal

| aw, ordinance or resolution." David Staab disclosed a DU from 1986 or
1987.

No ot her convictions were di scl osed.



| checked all of the applicants through Spillman and NCIJIS. I located
entries

in Spillman for David, Curtis, Mchael, and Jill. David and Curtis
appear to

have speeding convictions. No potential convictions were located in
Spi || man

for Mchael or Jill.

When | checked NCJIS, | Ilearned that David has eleven undisclosed
speedi ng
convi ctions and one reckless driving conviction from 1982. Jill has no

convictions listed in NCJIS. Gary and Lissi have no entries in NCI S
Curtis

has eight undisclosed speeding convictions in NCJIS. Lisa has no
convi ctions

listed in NCIIS. M chael has one undiscl osed speeding conviction, and
Susan has

no convictions listed in NCIIS.
Since I can't run out of state crimnal history checks on liquor license

i nvestigations, fingerprint subnissions by Gary and Lissi will have to
det ermi ne

their eligibility.

The failure of David, Curtis, and Mchael to disclose their speeding
convi ctions

technically nakes the application false according to the Nebraska L quor
Contro

Act (Part Il Chapter 2 Section 010.01). The undi scl osed convictions
woul d fall

under state law or l|ocal ordinance. Ei ther way, the convictions are
ei t her

infractions or nmisdeneanors that don't rise to the level of a O ass |

M sdermeanor in a specified crime under Nebraska State Statute Chapter 28
t hat



woul d automatically nullify the liquor Ilicense. A speeding conviction
here or

there is an understandable oni ssion. However, a dozen undisclosed
convi ctions

by David and seven by Curtis is a little hard to overl ook.

Marc Julian for Staab Managenent is listed on the application as a person
who

assisted with the application. On 11/22/11, | called M. Julian, left
hima
voi cemni |, and asked himto call ne.

In reviewing the |iquor manager application, Scott and Rhonda Kenery
nmoved to

Grand Island this year. Before that, they lived in QOraha since at |east
1998.

Scott has an entry in Spillman for reporting a theft from Pizza Hut.
Rhonda

does not have a Spillman entry. | also checked them both through NCJIS.
Rhonda

has an undi scl osed speedi ng conviction, and Scott has three undi scl osed

convi cti ons. One is for speeding, one is for inproper passing, and the
other is

for procure/sale of alcohol to a mnor in 1995. The al cohol related
convi ction

appears to automatically disqualify Scott from becoming the |iquor
manager. The

applicable statute is 53-131.01 which reads in part..

(1) The application for a new license shall be subnmtted upon such forns
as the

conm ssion may prescribe. Such fornms shall contain, (d) a statenent that
t he

applicant is a citizen of the United States, that the applicant and the
spouse

of the applicant are not |ess than twenty-one years of age, and that such



appl i cant has never been convicted of or pleaded guilty to a felony or
been

adjudged gquilty of violating the laws governing the sale of alcoholic
i quor or

the law for the prevention of ganmbling in the State of Nebraska, except
that a

manager for a corporation applying for a license shall qualify with al

provi sions of this subdivision as though the nanager were the applicant,
except

that the provisions of this subdivision shall not apply to the spouse of
a manager-applicant.

On 11/22/11, | spoke with Scott Kenery over the phone. He advi sed that
his sal e

to a mnor occurred when he owned Max MaGuder's in Kearney at the
Hilltop Mall.

Scott said he had no excuses, but he got caught up in a "sting." Scott
al so

pointed out that he has since been the l|iquor nmanager for Pizza Hut in
Fr enont

and currently is the Iliquor manager for the Pizza Hut in MCook.
Question

nunber two on the manager application covers Scott's position in Frenont
and

McCook. Question nunber three asks if he qualifies under 53-131.01 as a

nmanager . The yes box is checked, however, it doesn't appear that he
technically

qual i fies. I infornmed Scott that the police departnment plans on
recomrendi ng to

the city council that they deny his application. | also asked him to
have Marc

Julian or one of the Staabs call ne.

Shortly after | got off the phone with Scott, | received a call from Marc



Jul i an. | explained to him what | had told Scott about the nanager
appl i cati on.

| also told himthat David and Curtis have nultiple undisclosed traffic

convi cti ons. Marc said he would check with them and see if they agree
and cal |
me back with their disclosure. He assured ne that he would have the

i nfornation
for me by 12/1/11.

On 11/29/11, | received a call from Marc Julian who advised that he had
been in

contact with David and Curtis Staab. David and Curtis acknow edged to
Mar ¢ t hat

they each had several undisclosed speeding convictions. | told Marc that
I

woul d consi der what they said as a full disclosure.

In summary, the Grand |sland Police Departnent (A PD) recomrends that the
city

council approve the liquor license applications from Staab Managenent for
Pi zza

Hut on Diers and South Locust. However, the G PD recommends that the
city

council deny the liquor nanager application from Scott Kenery based on
his sal e

to a mnor conviction that excludes himfrom being a manager according to

53- 131. 01.



City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem E2

Public Hearing on Request from GIPH Restaurants, LL C dba
Pizza Hut, 1608 South Locust Street for a Class“A” Liquor
License

Staff Contact: RaNae Edwards

I
City of Grand Island City Council



Council Agenda M emo

From: RaNae Edwards, City Clerk
M eeting: December 6, 2011
Subj ect: Public Hearing on Request from GIPH Restaurants, LLC

dba Pizza Hut, 1608 South Locust Street for aClass“ A”
Liquor License

[tem #'s: E-2& I-2

Presenter(s): RaNae Edwards, City Clerk

Backqground

Section 4-2 of the Grand Island City Code declares the intent of the City Council
regarding liquor licenses and the sale of acohol.

Declared L egidative I ntent
It is hereby declared to be the intent and purpose of the city council in adopting
and administering the provisions of this chapter:

(A)  To express the community sentiment that the control of availability of alcoholic
liquor to the public in genera and to minors in particular promotes the public
health, safety, and welfare;

(B)  To encourage temperance in the consumption of acoholic liquor by sound and
careful control and regulation of the sale and distribution thereof; and

(C)  To ensure that the number of retail outlets and the manner in which they are
operated is such that they can be adequately policed by local law enforcement
agencies so that the abuse of alcohol and the occurrence of alcohol-related crimes
and offenses is kept to a minimum.

Discussion

GIPH Restaurants, LLC dba Pizza Hut, 1608 South Locust Street has submitted an
application for a Class “A” Liquor License. A Class “A” Liquor License alows for the
sale of beer onsale only inside the corporate limits of the city.

City Council action is required and forwarded to the Nebraska Liquor Control
Commission for issuance of all licenses. This application has been reviewed by the Clerk,



Building, Fire, Health, and Police Departments. (See Police Department Report under
Public Hearing item E1.)

Also submitted with the application was a request from Scott Kemery, 4156 Vermont
Avenue for aLiquor Manager designation. Due to a conviction in 1995 for procuring/sale
of alcohol to a minor, this automatically disqualifies Mr. Kemery from becoming the
liquor manager. The Police Department report recommends denia of the Liquor Manager
Designation for Mr. Kemery based on the Liquor Control Rules and Regulations Section
53-131.01 (d).

Alternatives

It appears that the Council has the following aternatives concerning the issue at hand.
The Council may:

1 Approve the application

2. Forward to the Nebraska Liquor Control Commission with no
recommendation.
3. Forward to the Nebraska Liquor Control Commission with recommendatiors.

4, Deny the application.

Recommendation

Based on the Nebraska Liquor Control Commission’s criteria for the approval of Liquor
Licenses, City Administration recommends that the Council approve this application

Sample M otion

Move to approve the application for GIPH Restaurants, LLC dba Pizza Hut, 1608 South
Locust Street for a Class “A” Liquor License contingent upon final inspections and deny
the Liquor Manager designation for Scott Kemery, 4156 Vermont Avenue based on the
Liquor Control Commission Rules and Regulations Section 53-131.01 as submitted by
the Police Department report.



City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem E3

Public Hearing Concerning Acquisition of Utility Easement - 1010
& 1040 Allen Drive - Batis Development Company

Staff Contact: Tim Luchsinger

I
City of Grand Island City Council



Council Agenda Memo

From: Robert H. Smith, Asst. Utilities Director

M eeting: December 6, 2011

Subj ect: Acquisition of Utility Easement — 1010 & 1040 Allen
Drive — Batis Development Company

Item #'s: E-3& G-5

Presenter (s): Timothy Luchsinger, Utilities Director

Background

Nebraska State Law requires that acquisition of property must be approved by City Council.
The Utilities Department needs to acquire an easement relative to the property of Batis
Development Company located at 1010 Allen and 1040 Allen Drive, in the City of Grand
Island, Hall County, in order to have access to install, upgrade, maintain, and repair power
appurtenances, including lines and transformers.

Discussion

This easement will be used to locate primary electrical conduits, cable, and two pad-mounted
transformers. This will provide power to the new building housing two new businesses. The
conduit and cable will run through the property creating a looped system.

Alternatives

It appears that the Council has the following alternatives concerning the issue at hand. The
Council may:

Make a motion to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

AWDNE

Recommendation

City Administration recommends that the Council approve the resolution for the acquisition
of the easement for one dollar ($1.00).

Sample M otion

Move to approve acquisition of the Utility Easement.
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City of Grand Island

Tuesday, December 06, 2011
Council Session

l[tem F1

#9346 - Consideration of Annexation of Property Located at 1120

and 1140 South Lincoln (former Aurora Coop Site) (Second
Reading)

Staff Contact: Chad Nabity

I
City of Grand Island

City Council



Council Agenda M emo

From: Chad Nabity, Regiona Planning Director

M eeting: December 6, 2011

Subject: Annexation of Property Located North of Fonner Park
Road and West of Lincoln Avenue (Former Aurora Coop
Site)

ltem #'s: F-1

Presenter(s): Chad Nabity, Regiona Planning Director

Backqground

The Annexation Component of the Grand Island Comprehensive Development Plan as
adopted by the Grand Island City Council on July 13, 2004 sets as the policy of Grand
Idand that: County Industrial Tracts should periodically be reviewed as alowed by
Revised Nebraska State Statutes for consideration of annexation and that al areas
encompassed by the Corporate Limits of Grand Island should be considered for
annexation.

Chief Industries, Inc., a Delaware Corporation, has purchased the former Aurora Coop
Site. Chief Industries owns additional property in the area including the Chief Fabrication
Plant immediately to the west of this property. They have sent a request to the Hall
County Board of Supervisors requesting that this property be removed from the County
Industrial Tract per NRSS 813-1119. Chief made this same request for the Chief
Fabrication Plant property when they purchased it more than 12 years ago. Hall County
will hold a hearing on removing the property from the County Industrial Tract at their
regular meeting on November 22, 2011.

Chief Industries submitted a letter to the City Clerk dated October 20, 2011 requesting
that the City consider annexation of this property per NRSS 816-117 (7). The City is able
to annex this property once it has been removed from the County Industrial Tract.

Based on the requests from Chief Industries to remove the property from the County
Industrial Tract and to annex the property into the City, staff has prepared an ordinance
for annexation that would become effective 15 days after passage on third and final
reading and after the property is removed from the County Industrial Tract by the Hall
County Board of Supervisors.



Discussion

Staff has prepared an ordinance in accordance with the requirements of Nebraska Revised
Statute 816-117 (7). Annexation ordinances must be read on three separate occasions.
This is the first reading of the ordinance. This ordinance includes exhibits showing the
property to be considered for annexation and the legal descriptions of those properties.

There is no impact to the extraterritorial zoning jurisdiction of the City as the County
Industrial Tracts are entirely surrounded by the municipal limits of Grand Island.

No existing residences would be added to the City as a result of this annexation. The
buildings included with the Aurora Coop would be added with this annexation but it
appears that Chief Industries intends to remove the existing structures to make the
property available for redevel opment.

City Council approved Ordinance No. 9346 on first reading at the November 22, 2011
City Council meeting. This would be the second of three readings.

Alternatives

It appears that the Council has the following aternatives concerning the issue at hand.
The Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

Eal AN

Recommendation

City Administration recommends that the Council pass the annexation ordinance.

Sample M otion

Move to approve the annexation ordinance on second reading.



* This Space Reserved For Register of Deeds *

ORDINANCE NO. 9346

An ordinance to extend the boundaries and include within the corporate limits of,
and to annex into the City of Grand Island, Nebraska, a tract of land comprised located north of
Fonner Park Road and west of Lincoln Avenue in Hall County, Nebraska as more particularly
described hereinafter and as shown on Exhibit “A” attached hereto; to provide service benefits
thereto; to repeal any ordinance or resolutions or parts of thereof in conflict herewith; to provide
for publication in pamphlet form; and to provide the effective date of this ordinance.

WHEREAS, after the Chief Industries, Inc. A Delaware Corporation as owner of
the property submitted a request that the City Annex this property into the City of Grand Island,;
and

WHEREAS, the Annexation Component of the Comprehensive Development
Plan for the City of Grand Island encourages annexation of adjacent propertiesinto the City; and

WHEREAS, Chief Industries, Inc. A Delaware Corporation has requested that
this property be removed from the Hall County Industrial Area; and

WHEREAS, Hall County isin the process of removing the property from the Hall

County Industrial Area, and

Approved as to Form &
December 2, 2011 o City Attorney




ORDINANCE NO. 9346 (Cont.)

WHEREAS, according to NRSS 816-117 the City of Grand Island can upon
petition of the property owner(s) of property contiguous and adjacent to the City Limits annex
said property by ordinance; and

WHEREAS, on November 22, 2011, the City Council of the City of Grand Island
approved such annexation on first reading.

BE IT ORDAINED BY THE MAYOR AND QOUNCIL OF THE CITY OF
GRAND ISLAND, NEBRASKA:

SECTION 1. It is hereby found and determined that:

(A) The above-described tracts of land are urban or suburban in character, and
that the subject properties are contiguous or adjacent to the corporate limits of said City.

(B) The subject lands will receive the material benefits and advantages currently
provided to land within the City's corporate limits including, but not limited to police, fire,
emergency services, street maintenance, and utilities services upon annexation to the City of
Grand Island, Nebraska, and that City electric, water and sanitary sewer service is available, or
will be made available, as provided by law.

(C) The various zoning classifications of the land shown on the Official Zoning
Map of the City of Grand Island, Nebraska, are hereby confirmed and that this annexation does
not extend the extraterritorial zoning jurisdiction.

(D) There is unity of interest in the use of the said tract of land, lots, tracts,
highways and streets (lands) with the use of land in the City, and the community convenience
and welfare and in the interests of the said City will be enhanced through incorporating the

subject land within the corporate limits of the City of Grand Island.



ORDINANCE NO. 9346 (Cont.)

SECTION 2. The boundaries of the City of Grand Island, Nebraska, be and are
hereby extended to include within the corporate limits of the said City the contiguous and
adjacent tract of land located within the boundaries described above.

SECTION 3. The subject tract of land is hereby annexed to the City of Grand
Island, Hall County, Nebraska, and said land and the persons thereon shall thereafter be subject
to al rules, regulations, ordinances, taxes and all other burdens and benefits of other persons and
territory included within the City of Grand Island, Nebraska.

SECTION 4. The owners of the land so brought within the corporate limits of the
City of Grand Island, Nebraska, are hereby compelled to continue with the streets, dleys,
easements, and public rights-of-way that are presently platted and laid out in and through said
real estate in conformity with and continuous with the streets, alleys, easements and public
rights-of-way of the City.

SECTION 5. That a certified copy of this Ordinance shall be recorded in the
office of the Register of Deeds of Hall County, Nebraska and indexed against the tracts of land.

SECTION 6. Upon taking effect of this Ordinance, the services of said City shall
be furnished to the lands and persons thereon as provided by law, in accordance with the Plan for
Extension of City Services adopted herein.

SECTION 7. That all ordinances and resolutions or parts thereof in conflict
herewith are hereby repealed.

SECTION 8. This ordinance shall be in full force and effect 15 days after its
passage, and when fina action is taken by Hall County to remove the property from the Hall

County Industrial Area, and uponpublication, in pamphlet form, as provided by law.



ORDINANCE NO. 9346 (Cont.)

Enacted: December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk



ORDINANCE NO. 9346 (Cont.)
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ORDINANCE NO. 9346 (Cont.)

Exhibit A

A tract of land comprising a part of the South Half of the Northeast Quarter (S1/2 NEV/4) a
Section of Twenty-One (21), Township Eleven(11) North, Range Nine (9) West of the 6™ P.M.,
in Hall County, Nebraska more particularly described as follows:

Beginning at the intersection of the center line of Lincoln Avenue and the centerline of Fonner
Park Road (also being the South line of said Northeast Quarter (NE1/4); thence Northwesterly
along the centerline of said Lincoln Avenue, a distance of Nine Hundred Seventy Six and
Twenty-five Hundredths (976.25) feet; thence deflecting Left 89 degrees 48 30" and running
Southwesterly parallel to the centerline of Phoenix Avenue, a distance of Four Hundred Eighty
Two and Two Tenths (482.2) Feet; to the centerline of Burlington Northern Track No. 33; thence
deflecting Left 89 degrees 58’ and running Southeasterly along said centerline of Track No. 33, a
distance of Three Hundred Thirty Five and Twelve Hundredths (335.12) Feet, to a point of
curvature; thence running Southwesterly along said centerline of Track No. 33, and on the arc of
acurve whose radiusis 763.95" (the long chord of which deflects 12 degrees 51’ right from the
last described course), along chord distance of Three Hundred Forty Two and Eighteen
Hundredths (342.18) feet, to the South line of said Northeast Quarter (NE1/4); thence deflecting
Left 74 degrees 10’ from said long chord, and running Easterly along the South line of said
Northeast Quarter (NE1/4), aso being the center line of said Fonner Park road, a distance of Six
Hundred Forty and Five Tenths (640.5) feet to the Place of Beginning, excepting there from a
tract of land more particularly describe in Corporation Warranty Deed recorded in the Register of
Deeds Office as document #76-003924.
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Council Agenda M emo

From: Terry Brown, Manager of Engineering Services

M eeting: November 22, 2011

Subject: Consideration of Creating Sanitary Sewer Tap District
No. 530T; US Highway 281 Sanitary Sewer Extension to
Interstate 80

ltem #'s: F-2

Pr esenter (s): John Collins, Public Works Director

Backqground

Council action is needed to create a sanitary sewer tap (connection) district. At the
January 4, 2011 Study Session the City Council was informed of an interest by
businesses along US Highway 281 near the Interstate 80 interchange about extending
City sanitary sewer to serve their property.

On January 11, 2011 the City Council approved Mayor Vavricek signing a “Letter of
Intent” to the Nebraska Department of Environmental Quality (NDEQ) declaring the
City’s willingness to negotiate a public/private project with these businesses to extend
City sanitary sewer south along US Highway 281.

The May 17, 2011 Study Session provided an update to the City Council regarding
several meetings that were conducted between the City and interested parties.

The October 18, 2011 Study Session provided an in depth examination of the entire
project.

On October 25, 2011 the Council voted 9-0 to approve Resolution 2011-321 directing the
Administration to move forward with the Highway 281 tap district extending south from
the Wildwood Subdivision to the north channel of the Platte River.

Presently, businesses along Highway 281 south of the City limits are utilizing private
wastewater facilities and leach fields to hardle waste. Severa of these facilities are
approaching the ed of their useful life, inadequate for any desired expansion of the
businesses they serve, or failing. This situation has resulted in enforcement actions by the
NDEQ and in one instance, the shuttering of a business. Most importantly, these private
facilities are in close proximity to the City’s well fields which without action puts the
City’ sdrinking water supply at risk of future contamination.



Discussion

The Engineering Division of the Public Works Department is drafting plans to extend
sanitary sewer to the Wildwood Subdivision; Sanitary Sewer District No. 528, which
passed the 30-day protest period and was approved for continuation by City Council on
September 27, 2011. This district will gve support to the sanitary sewer extension south
along US Highway 281 past Interstate 80.

Sanitary Sewer Tap District No. 530T will alow properties not included in Sanitary
Sewer District No. 528 access to City sewer with payment of a tap (connection) fee.

Passage of this ordinance will result in the protection of public health by insuring the

City’s drinking water supply is not polluted in the future. In addition, passage will result
in future economic development along the Highway 281 corridor south of the City limits.

Alternatives

It appears that the Council has the following alternatives concerning this issue at hand.
The Council may:

Approve the recommendation to create Sanitary Sewer District No. 530T.
Refer the issue to a Committee.

Postpone the issue to a future date.

Take no action onthe issue.

Eal A

Recommendation

City Administration recommends that the Council approve the creation of Sanitary Sewer
District No. 530T.

Sample M otion

Move to approve the creation of Sanitary Sewer District No. 530T.



ORDINANCE NO. 9348

An ordinance creating Sanitary Sewer District No. 530T of the City of Grand
Island, Nebraska; defining the boundaries thereof; providing for the laying of sanitary sewer
mains in said district; providing for plans and specifications ard securing bids; providing for the
assessment of special taxes for construction such sewer and collection thereof; and providing for
publication and the effective date of this ordinance.

BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY OF
GRAND ISLAND, NEBRASKA:

SECTION 1. Sanitary Sewer District No. 530T is hereby created for the
construction of an eighteen (18) inch sanitary sewer main and appurtenances thereto within the 2
mile jurisdiction of the City of Grand Idland, Hall County, Nebraska.

SECTION 2. The boundaries of such sanitary sewer district shall be as follows:

BEGINNING AT A POINT WHERE THE WEST LINE OF WILDWOOD SUBDIVISION
INTERSECTS THE NORTH LINE OF SECTION 12-10-10, THENCE WESTERLY ON THE
NORTH LINE OF SECTION 12-10-10 TO THE NORTHWEST CORNER OF SECTION 12-
10-10, THENCE SOUTHERLY ON THE WEST LINE OF SECTION 12-10-10 TO THE
SOUTHWEST CORNER OF SECTION 12-10-10, THENCE EASTERLY ON THE SOUTH
LINE OF SECTION 12-10-10 TO THE SOUTHEAST CORNER OF SOUTHWEST
QUARTER OF SECTION 12-10-10, SAID POINT ALSO BEING THE NORTHWEST
CORNER OF NORTHEAST QUARTER OF SECTION 13-10-10, SAID POINT ALSO BEING
THE NORTHWEST CORNER OF AMUNDSON SUBDIVISION, THENCE SOUTHERLY
ON THE WEST LINE OF THE NORTHEAST QUARTER AND THE SOUTEAST QUARTER
OF SECTION 13-10-100 TO THE NORTHEAST QUARTER OF THE SOUTHEAST
QUARTER OF THE SOUTHWEST QUARTER OF SECTION 13-10-10, THENCE
WESTERLY ON THE NORTH LINE OF THE SOUTHEAST QUARTER OF THE
SOUTHWEST QUARTER OF SECTION 13-10-10 TO THE NORTHWEST CORNER OF
THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 13-10-10,
THENCE SOUTHERLY ON THE WEST LINE OF THE SOUTHEAST QUARTER OF
SOUTHWEST QUARTER OF SECTION 13-10-10 AND THE WEST LINE OF THE
NORTHEAST QUARTER OF THE NORTHWEST QUARTER OF SECTION 24-10-10TOA
POINT ON THE NORTH LINE OF THE PLATTE RIVER, THENCE NORTHEASTERLY ON
THE NORTH LINE OF SAID PLATTE RIVER TO THE SOUTHWEST CORNER OF LOT 3,
BLOCK 1, BOSSELVILLE SUBDIVISION, THENCE CONTINUNING NORTHEASTERLY
OIN THE SOUTH LINE OF BOSSELVILLE SUBDIVSION AND BOSSELVILLE SECOND

Approved as to Form ©
December 1, 2011 o City Attorney




ORDINANCE NO. 9348 (Cont.)

SUBDIVISION TO THE WEST LINE OF US HIGHWAY NO. 281, THENCE CONTINUING
NORTHEASTERLY TO THE SOUTHWEST CORNER OF PARCEL NO. 400209551,
THENCE NORTHEASTERLY ON THE SOUTH LINE OF PARCEL NO'S. 400209551,
400209543, AND 400209535 TO THE SOUTHEAST CORNER OF PARCEL NO. 400209535
IN SECTION 17-10-9 SAID POINT BEING ON THE EAST LINE OF SOUTHWEST
QUARTER OF SECTION 17-10-9, THENCE NORTHERLY ON THE EAST LINE OF THE
SOUTHWEST QUARTER AND THE NORTHWEST QUARTER OF SECTION 17-10-9 TO
THE NORTH LINE OF SECTION 17-10-9, THENCE CONTINUING NORTHERLY ON THE
EAST LINE OF THE SOUTHWEST QUARTER OF SECTION 8-10-9 TO THE NORTHEAST
CORNER OF SOUTHWEST QUARTER OF SECTION 810-9, THENCE WESTERLY ON
THE NORTH LINE OF THE SOUTHWEST QUARTER OF SECTION 8-10-9 TO THE
SOUTHEAST CORNER OF THE SOUTHWEST QUARTER OF THE NORTHWEST
QUARTER OF SECTION 810-9, THENCE NORTHERLY ON THE EAST LINE OF THE
SOUTHWEST QUARTER OF THE NORTHWEST QUARTER TO THE NORTHEAST
CORNER OF SAID SOUTHWEST QUARTER OF THE NORTHWEST QUARTER OF
SECTION 810-9, THENCE WESTERLY ON THE NORTH LINE OF THE SOUTHWEST
QUARTER OF THE NORTHWEST QUARTER OF SECTION 8-10-9 AND AN EXTENSION
THEREOF TO THE SOUTHEAST CORNER OF WILDWOOD SUBDIVISION, THENCE
CONTINUING ON THE SOUTH LINE OF WILDWOOD SUBDIVISION TO THE
SOUTHWEST CORNER OF WILDWOOD SUBDIVISION, THENCE NORTHERLY ON
THE WEST LINE OF WILDWOOD SUBDIVISION, AND WILDWOOD SECOND
SUBDIVISION TO THE POINT OF BEGINNING. THIS AREA CONTAINS ASSESSOR
TRACT NO'S 400217201, 400217198, 400217244, 400217279, 4000217252, 400217228,
400217236, 400217260, 400217295, 400217341, 400217309, 400217287, 400217317,
400217325, 400217368, 400217449, 400217376, 400217392, 400389657, 400217503,
400217384, 400217465, 400218429, 400218410, 400218445, 400209551, 400209543,
400209535, 400460017, 400209322, 400460432, 400209330, 400209284.

SECTION 3. Said improvement shall be made in accordance with plans and
specifications prepared by the Engineer for the City who shall estimate the cost thereof, and
submit the same to the City Council, and thereafter, bids for the construction of such sanitary
sewer will be taken and contracts entered into in the manner provided by law.

SECTION 4. All improvements shall be made at public costs, but the costs
thereof shall be assessed upon the lots and lands in the district specifically benefited thereby as

provided by law.

SECTION 5. This ordinance shall be in force and take effect from and after its
passage, approval and publication, without the plate, as provided by law.

-2-



ORDINANCE NO. 9348 (Cont.)
SECTION 6. This ordinance, with the plat, is hereby directed to be filed with the
office of the Register of Deeds of Hall County, Nebraska.
SECTION 7. After passage, approva and publication of this ordinance, notice of
the creation of said district shall be published in the Grand Island Independent, alegal newspaper
published and of general circulation in said City, as provided by law.

Enacted: December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk
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CITY OF GRAND ISLAND, NEBRASKA

MINUTES OF CITY COUNCIL REGULAR MEETING
November 22, 2011

Pursuant to due call and notice thereof, a Regular Meeting of the City Council of the City of
Grand Island, Nebraska was conducted in the Council Chambers of City Hall, 100 East First
Street, on November 22, 2011. Notice of the meeting was given in The Grand Island
Independent on November 16, 2011.

Mayor Jay Vavricek called the meeting to order at 700 p.m. The following City Council
members were present: Chuck Haase, Larry Carney, Bob Niemann, Kirk Ramsey, Peg Gilbert,
Mitch Nickerson Linna Dee Donaldson, Scott Dugan, Randy Gard, and John Gericke. The
following City Officials were present: City Administrator Mary Lou Brown, City Clerk RaNae
Edwards, City Attorney Robert Sivick, Public Works Director John Collins and Interim Finance
Director Jaye Monter.

INVOCATION was given by Pastor George Jones, Church of God of Prophecy, 1620 North
Broadwell Avenue followed by the PLEDGE OF ALLEGIANCE.

MAYOR COMMUNICATION: Mayor Vavricek introduced Community Youth Council
members Kuulei Hose and McKenzie Reed. City Administrator Mary Lou Brown commented on
the Wastewater Treatment Plant possible Study Session on the second week of December.

PUBLIC HEARINGS:

Public Hearing on Request from Texas Roadhouse Holdings, LLC dba Texas Roadhouse, 232
Wilmar Avenue for a Class 1K” Liquor License. RaNae Edwards, City Clerk reported that an
application for a Class “IK” Liquor License had been received from Texas Roadhouse Holdings,
LLC dba Texas Roadhouse, 232 Wilmar Avenue. Ms. Edwards presented the following exhibits
for the record: application submitted to the Liquor Control Commission and received by the City
on November 2, 2011, notice to the genera public of date, time, and place of hearing published
on November 12, 2011; notice to the applicant of date, time, and place of hearing mailed on
November 2, 2011; along with Chapter 4 of the City Code. Staff recommended approval
contingent upon final inspections. Jonus Orillo representing Texas Roadhouse and Doug
Schliefert, 5805 Avenue O Place, Kearney, NE spoke in support. No further public testimony
was heard.

Public Hearing on Acquisition of Utility Easement located at 3501 South Blaine Street (Andrew
and Nicole Meier). Utilities Director Tim Luchsinger reported that acquisition of a utility
easement located at 3501 South Blaine Street was needed in order to have access to instal,
upgrade, maintain, and repair power appurtenances, including lines and transformers for the
purpose of placing primary conduit, cable and a pad- mounted transformer to provide e ectrical
service to a new home to be constructed on this lot. Staff recommended approval. No public
testimony was heard.

Public Hearing to Consider Annexation for Property Located at 1120 and 1140 South Lincoln
Avenue (former Aurora Coop Site). Regional Planning Director Chad Nabity reported that Chief
Industries, Inc. had purchased the former Aurora Coop Site located north of Fonner Park Road
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and west of Lincoln Avenue which was in a county industrial park. A request was made to annex
this property into the City of Grand Island. Staff recommended approval. No public testimony
was heard.

ORDINANCES:

Regional Planning Director Chad Nabity gave an update on the annexation process and reported
this was the final of three readings for the annexation of properties known as Area 3a, 6, 7, 12,
and 13.

#9339 — Consideration of Annexation for Property Located South of Airport Road/US
Highway 281 and the West Side of Broadwell Avenue North of the Burlington Northern
Santa Fe Tracks Including Eagle Scout Park and the Veterans Field (Annexation Area 3a)
(Final Reading)

Motion by Gilbert, second by Niemann to approve Ordinance #9339 on final reading. Upon roll
call vote al voted aye. Motion adopted.

#9340 — Consideration of Annexation of Property located North of Bismark Road on the
East Side of Stuhr Road (Annexation Area 6) (Final Reading)

Motion by Gard, second by Ramsey to approve Ordinance #9340 on final reading. Upon roll call
vote al voted aye. Motion adopted.

#9341 — Consideration of Annexation of Property Located North of US Highway 34 on
the East Side of South Locust Street (Annexation Area 7) (Final Reading)

Motion by Niemann, second by Carney to approve Ordinance #9341 on final reading. Upon roll
call vote all voted aye. Motion adopted.

#9342 — Consideration of Annexation of Property Located North of Husker Highway to
the West Side of US Highway 281 and Prairieview Street (Annexation Area 12) (Final
Reading)

Motion by Gilbert, second by Niemann to approve Ordinance #9342 on final reading. Upon roll
cal vote Councilmember’s Haase, Carney, Niemann, Ramsey, Gilbert, Donaldson, Gard, and
Gericke voted aye. Councilmember’ s Nickerson and Dugan voted no. Motion adopted.

#9343 — Consderation of Annexation of Property Located South of Old Potash Highway
on the West Side of North Road (Annexation Area 13) (Final Reading)

Motion by Gard, second by Gericke to approve Ordinance #9343 on final reading. Upon roll call
vote Councilmember’ s Haase, Carney, Niemann, Ramsey, Gilbert, Donaldson, Gard and Gericke
voted aye. Councilmember’s Nickerson and Dugan voted no. Motion adopted.

#9346 — Consideration of Annexation of Property Located at 1120 and 1140 South
Lincoln Avenue (former Aurora Coop Site) (First Reading)
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Discussion was held concerning environmental risks to the City. Mr. Nabity stated there would
be no risk to the City.

Motion by Niemann, second by Dugan to approve Ordinance #9346 on first reading. Upon roll
call vote al voted aye. Motion adopted.

Councilmember Gilbert moved “that the statutory rules requiring ordinances to be read by title
on three different days are suspended and that ordinance numbered:

#9347 — Consideration of Amending Chapter 2 and 37 of the Grand Island City Code
Relative to Community Development Division

be considered for passage on the same day upon reading by number only and that the City Clerk
be permitted to call out the number of this ordinance on second reading and then upon final
passage and call for a roll call vote on each reading and then upon fina passage.”
Councilmember Ramsey second the motion. Upon roll call vote, Councilmember’s Haase,
Carney, Niemann, Ramsey, Gilbert, Nickerson, Donaldson, Dugan, and Gard voted aye.
Councilmember Gericke voted no. Motion adopted.

City Administrator Mary Lou Brown reported that the Community Development Division was
currently under the Planning Department. Administration had examined this matter at length and
concluded the best way to achieve improved internal controls was to amend the City Code and
transfer the Community Development Division and its personnel to the Finance Department.

Marlan Ferguson, 2808 Apache Road spoke in opposition. Discussion was held concerning the
reasons for the change. Ms. Brown stated the auditors recommended a structural change. Ms.
Brown answered questions concerning other Cities which had their Community Development
Division under the Administration Department and some had it under the Finance Department.

Location of the office was mentioned along with timing, mismatch of skills, and no Finance
Director at this time. Several Councilmember’s commented on the importance of having the
Community Development Division under the Finance Department for better internal controls.

Motion by Gilbert, second by Niemann to approve Ordinance #9347.

City Clerk: Ordinance #9347 on first reading. All those in favor of the passage of this ordinance
on first reading, answer roll call vote. Upon roll call vote, Councilmember’s Niemann, Ramsey,
Gilbert, Nickerson, Donaldson, Dugan, and Gard voted aye. Councilmember’s Haase, Carney,
and Gericke voted no. Motion adopted.

City Clerk: Ordinance #9347 on final passage. All those in favor of the passage of this ordinance
on final passage, answer roll call vote. Upon roll call vote, Councilmember’s Niemann, Ramsey,
Gilbert, Nickerson, Donaldson, Dugan, and Gard voted aye. Councilmember’s Haase, Carney,
and Gericke voted no. Motion adopted.

Mayor Vavricek: By reason of the roll call votes on first reading and then upon final passage,
Ordinance #9347 is declared to be lawfully adopted upon publication as required by law.
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CONSENT AGENDA: Motion by Ramsey, second by Gard to approve the Consent Agenda.
Upon roll call vote, al voted aye. Motion adopted.

Approving Minutes of November 8, 2011 City Council Regular M eeting.

Approving Minutes of November 15, 2011 City Council Study Session.

#2011-344 — Approving Acquisition of Utility Easement located at 3501 South Blaine Street
(Andrew and Nicole Meier).

#2011-345 — Approving Amendment to Arch Coal Contract for 2012.

#2011-346 — Approving Engineering Consulting Services for Water Main Project 2011-W-4 —
UPRR Extension to Merrick County with Olsson Associates of Lincoln, Nebraska.

#2011-347 — Approving Bid Awards for Tree Trimming Contract 2012-TT-1 with Leetch Tree
Service of Grand Island, Nebraska in an Amount of $66,192.00 for Sections 1, 3,4, 5,7, 8, 9, 10,
11, and 12 and Sheffield Tree Service of Grand Island, Nebraskain an Amount of $13,400.00 for
Sections 2 and 6.

#2011-348 — Approving Community Development Block Grant 10-ED-016 Sub-Award
Agreement.

RESOLUTIONS:

#2011-349 — Consideration of Reguest from Texas Roadhouse Holdings, LLC dba Texas
Roadhouse, 232 Wilmar Avenue for a Class “IK” Liquor License and Liguor Manager
Designation for Douglas Schliefert, 5808 Avenue O Place, Kearney, Nebraska. This item related
to the aforementioned Public Hearing.

Motion by Haase, second by Niemann to approve Resolution #2011-349 contingent upon final
inspections and Mr. Schliefert completing a state approved alcohol server/seller training
program Upon roll call vote, all voted aye. Councilmember Gard abstained. Motion adopted.

#2011-342 — Consideration of Designating Loading Zone on 2™ Street, Between Walnut Street
and Cedar Street. Public Works Director John Collins reported that a request from St. Steven's
Episcopa Church was received to remove parking between Walnut Street and Cedar Street, on
the north side of 2" Street. This item was referred to the November 22, 2011 meeting by City
Council. After reviewing the request with St. Steven's Episcopal Church it was decided to
designate a Loading Zone that would meet their request.

Motion by Carney, second by Niemann to approve Resolution #2011-342. Uponroll cal vote, al
voted aye. Motion adopted.

PAYMENT OF CLAIMS:

Motion by Dugan, second by Ramsey to approve the Claims for the period of November 9, 2011
through November 22, 2011, for atotal amount of $4,339,220.52. Unanimously approved.
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ADJOURNMENT: The meeting was adjourned at 7:45 p.m.

RaNae Edwards
City Clerk
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CITY OF GRAND ISLAND, NEBRASKA

MINUTES OF CITY COUNCIL STUDY SESSION
November 29, 2011

Pursuant to due call and notice thereof, a Study Session of the City Council of the City of Grand
Island, Nebraska was conducted in the Council Chambers of City Hall, 100 East First Street, on
November 29, 2011. Notice of the meeting was given in the Grand Island Independent on
November 23, 2011.

Mayor Jay Vavricek called the meeting to order a 7:00 p.m. The following Councilmember’'s
were present: Chuck Haase, Larry Carney, Bob Niemann, Kirk Ramsey, Peg Gilbert, Mitch
Nickerson, Linna Dee Donaldson, Randy Gard, and John Gericke. Councilmember Scott Dugan
was absent. The following City Officials were present: City Administrator Mary Lou Brown,
City Clerk RaNae Edwards, City Attorney Bob Sivick, and Interim Finance Director Jaye
Monter.

INVOCATION was given by Community Youth Council member Annalean Scarborough
followed by the PLEDGE OF ALLEGIANCE.

MAYOR COMMUNICATION: Mayor Vavricek introduced Community Youth Council
members AnnaJean Scarborough and Danny Gamboa.

OTHER ITEMS:

Discussion Concerning Burlington Northern Railroad Double Track Project Contract. Utilities
Director Tim Luchsinger reported that Burlington Northern Santa Fe Railway (BNSF) was in the
process of widening the tracks to a double track through Grand Island. As a result, multiple
electrical, water, and sewer utility crossings by the City across BNSF right-of-way would need to
be modified to accommodate the track improvement project. This would include either relocating
utilities or encasement of the utilities to current railroad crossing standards.

Todd Kuhn, Manager of Engineering with BNSF gave a PowerPoint presentation explaining the
overview of the project. Three projects were presented with Projects 1 and 2 construction started
in October and substantial completion expected near the end of 2012. Project 3 would follow
completion of Project 1 and 2.

There were 57 City of Grand Island utilities that were impacted by this project (water, sanitary,
storm & power/electrical) that needed to be either adjusted, encased, or relocated in order for the
2"4 track to be constructed. Many of those utilities currently were on BNSF right-of-way, some
had existing railroad permits and others did not.

Due to the budgetary and resource constraints, the City would not be able to fund or perform the
required utility relocations in a timeframe to support the 2'¢ main project. BNSF would fund
100% of all City utility relocations, including design, construction, and oversight. The savings to
the City would be approximately $1.3 million. BNSF would like to acquire portions of Utilities
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Department properties adjoining BNSF property south of the JBS facility and at the Burdick
Station. BNSF had offered to undertake the design and relocation of all utility crossings at their
expense, in exchange for transfer of the required Utilities Department property.

BNSF would aso construct new retaining walls along the west side of the right-of-way between
the Union Pacific tracks and Capital Avenue. Aesthetic block treatment to the retaining wall to
improve its appearance ard reduce the impact of graffiti would be included.

In summary, the Master Utility Relocation Agreement would benefit both the City of Grand
Island and BNSF with the following:

The City will cooperate and refrain from causing any delays and will grant any required
construction approvals.

The City will complete work, designated to be by the City, in accordance with the project
schedule.

The City will resolve any construction issues within two business days.

The City will provide review of al utility design by the BNSF within one week.

The City will execute standard crossing agreements for all utilities in BNSF right-of-way
within six months.

The City will provide dl property rights and temporary construction easements within
one month.

The BNSF will acquire al property rights for relocating utilities outside of BNSF right-
of-way.

A Master Utility Relocation Agreement with BNSF would need to be approved by Council to
proceed with the project. The following benefits to the City and BNSF were:

City avoids significant costs (approximately $1.3 million) of utility relocations governed
by the terms of existing Railroad permits

BNSF and City avoid significant utility relocation timelines so that the 2" main project
can be completed quickly

BNSF and City avoid costs and timelines associated with property condemnation

Discussion was held concerning private utility relocations. Mr. Kuhn stated the majority of those
had been taken care of. Permitting of the utility crossings was explained. Collins Stevens, Land
Manager for BNSF answered questions concerning condemnation of land owners. Mr.
Luchsinger and Public Works Director John Collins stated they were supportive of this project
with little impact to City staff. Impact to Grand Island regarding construction would be minimal.

Mr. Kuhn stated this project specifically would not increase the train traffic through Grand
Isand. Comments were made concerning school traffic to Knickrehm School. It was stated that
both tunnels would not be closed at the same time. Assistant Utilities Director Bob Smith stated
there were no public sidewalks to the tunnels.

It was mentioned that the Master Agreement would end when the project was completed.
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Mr. Collins stated he didn’t expect any problems with the Northeast interceptor with regards to
this project. If problems came up they would address them at that time.

ADJOURNMENT: The meeting was adjourned at 8:00 p.m.

RaNae Edwards
City Clerk
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Approving Appointment of Kris Jerketo the Business
| mprovement District #8 Board
The Mayor has submitted the appointment of Kris Jerke to the Business | mprovement

District #8 Board to replace Bruce Eberle. This appointment would become effective
immediately upon approval by the City Council and would expire on September 30, 2013.

Approval isrecommended.
Staff Contact: Mayor Vavricek

City of Grand Island City Council
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Approving Liquor Manager Designation for Robert Real, 609 East
Oth Street, Wood River, Nebraska for United Veterans Club, 1914
West Capital Avenue

Staff Contact: RaNae Edwards

City of Grand Island City Council



Council Agenda M emo

From: RaNae Edwards, City Clerk
M eeting: December 6, 2011
Subject: Request from Robert Real, 609 East 9" Street, Wood

River, Nebraska for Liquor Manager Designation for
United Veterans Club, 1914 Capital Avenue

[ltem #'s: G-4

Presenter(s): RaNae Edwards, City Clerk

Backqground

Robert Real, 609 East 9" Street, Wood River has submitted an application with the City
Clerk’s Office for a Liquor Manager Designation in conjunction with the Class ‘C-
08618" Liquor License for United Veterans Club, 1914 Capital Avenue.

This application has been reviewed by the Police Department and City Clerk’s Office.

Discussion

City Council action is required and forwarded to the Nebraska Liquor Control
Commission for issuance of al liquor manager designations. All departmental reports
have been received. See attached Police Department report.

Alternatives

It appears that the Council has the following alternatives concerning the issue at hand.
The Council may:

1 Approve the request.
2. Forward the request with no recommendation.
3. Take no action on the request.



Recommendation

City Administration recommends that the Council approve the request for Liquor
Manager Designation

Sample M otion

Move to gprove the request fom Robert Real, 609 East 9" Street, Wood River for
Liquor Manager Designation in conjunction with the Class “C-08618" Liquor License for
United Veterans Club, 1914 West Capital Avenue with the stipulation that Mr. Real
complete a state approved alcohol server/seller training program.



11/ 29/ 11
450

14: 55
1

Cty

Occurred after

Occurred before

When reported

Dat e di sposition declared
I nci dent nunber

Primary incident nunber

| nci dent nature
I nvestigation

I nci dent address

St at e abbreviation
ZI P Code

Contact or caller
Conpl ai nant nane nunber
Area | ocation code
Recei ved by

How recei ved

Agency code
Responsi bl e of ficer
O fense as Taken

O fense as oserved

Di sposition

Grand Island Police Departnent

LAW | NCI DENT TABLE Page:

Grand Isl and

12: 07: 07 11/29/2011
12: 07: 07 11/29/ 2011
12: 07: 07 11/29/2011
11/ 29/ 2011

L11113951

Liquor Lic Inv Liquor License

1914 Capital Ave W
NE

68803

PCID Police - CID

Vitera D

T Tel ephone

G PD Gand |Island Police Departnent

Vitera D

ACT Active



M sc. number . RaNae

Ceobase address | D : 3478
Long-termcall ID
Cl earance Code . CL Case O osed
Judi ci al Status : NCI  Non-crimnal Incident
| NVOLVEMENTS:
Px Record # Dat e Descri ption Rel at i onshi p
NM 40430 11/29/11 Real , Robert D Manager
NM 103032 11/29/11 Uni t ed Veterans C ub, Busi ness

LAW | NCI DENT NARRATI VE:

| Received a Copy d a Liquor Manager Application from Robert Real for
t he

Uni ted Veterans' C ub.
LAW | NCl DENT RESPONDERS DETAI L:

Se Responding offier Unit nunber

1 Vitera D 318 Vitera D
LAW SUPPLEMENTAL NARRATI VE:

Seq Nane Dat e



1 Vitera D 14:45: 34 11/ 29/ 2011

11/ 29/ 11 Grand Island Police Departnent
450

14: 55 LAW | NCI DENT TABLE Page:
2

318

Grand Island Police Departnent
Suppl enent al Report
Date, Time: Tue Nov 29 14:45:46 CST 2011
Reporting O ficer: Vitera
Unit- CID

From | ooking at the application, it appears that Robert has lived in
Nebr aska

since 1968 where he worked at New Holland for 34 vyears. He currently
resides in

Wod River and has |lived there since 1977. Robert is not married, and he
did

not di scl ose any convictions.

I checked Robert through Spillman and NCJIS. Robert has a Spillman
record but

not hi ng that would indicate any potential convictions. Robert has no
convictions listed in NCJIS.

The Gand Island Police Departnent has no objection to Robert Rea
becom ng the

i quor manager at the United Veterans' C ub.



City of Grand Island

Tuesday, December 06, 2011
Council Session

[tem G5

#2011-350 - Approving Utility Easement - 1010 & 1040 Allen
Drive - Batis Development Company

Thisitem relates to the aforementioned Public Hearing item E-3.

Staff Contact: Tim Luchsinger

City of Grand Island City Council



RESOLUTION 2011-350

WHEREAS, apublic utility easement is required by the City of Grand Idand, from Batis
Development Company, to survey, congtruct, ingpect, maintain, repair, replace, relocate, extend, remove,
and operate thereon, public utilities and gppurtenances, including lines and transformers; and;

WHEREAS, apublic hearing was held on December 6, 2011, for the purpose of discussng
the proposed acquisition of an easement located in the City of Grand Idand, Hall County, Nebraska; and
more particularly described asfollows:

Commencing & the southwest corner of Lot Two (2), Meadowlark West Ninth
Subdivison, inthe City of Grand Idand, Hal County, Nebraska; thence northerly dongthe
westerly line of said Lot Two (2), on an assumed bearing of N1°30' 45" W, a distance of

nineteen and thirty nine hundredths (19.39) feet to the ACTUAL Point of Beginning; thence
continuing N1°30' 45" W, dong thewesterly line of said Lot Two (2), adistance of twenty
(20.0) feet; thence N88°49'00"E, adistance of forty sx and twenty two hundredths
(46.22) feet; thence N58° 40’ 11" E, adistance of twenty and fifty two hundredths (20.52)

feet; thence N38°46’ 00" E, adistance of one hundred ninety three and fifty nine hundredths
(193.59) feet; thence N88°31' 59" E, adistance of seventeen and four hundredths (17.04)
feet; thence N1°30' 56" W and pardld with thewesterly right-of-way line of Allen Drive, a
distance of one hundred eighty two and thirty eight hundredths (182.38) feet; thence

N69°09' 43" W, adistance of two hundred twenty three and fifteen hundredths (223.15)

feet to apoint on the westerly line of Lot One (1), Meadowlark West Ninth Subdivision;

thence N1°30'45” W, dong the westerly line of said Lot One (1), adistance of twenty one
and gixty three hundredths (21.63) feet; thence S69°09' 43" E, a distance of two hundred
forty four and seventy nine hundredths (244.79) feet to apoint on the westerly right- of-way
line of said Allen Drive; thence S1°30'56" E, along the westerly line of said Allen Drive, a
distance of two hundred fifteen and seventy nine hundredths (215.79) feet; thence

S88°31' 59" W, adistance of twenty seven and seventy six hundredths (27.76) feet; thence
S38°46' 00" W, adistance of one hundred eighty seven and eighty two hundredths (187.82)
feet; thence S58°40' 11" W, a distance of twenty nine and forty one hundredths (29.41)

feet; thence S88°49' 00" W, adistance of fifty one and forty nine hundredths (51.49) feet to
the said Point of Beginning.

The above-described easement and right - of-way containing atotal of 0.33 acres, more or
less, as shown on the plat dated 11/16/2011, marked Exhibit "A", attached hereto and
incorporated herein by reference,

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF

Approved as to Form &
December 1, 2011 o City Attorney




THE CITY OF GRAND ISLAND, NEBRASKA, that the City of Grand Idand be, and hereby is,
authorized to acquireapublic utility essement from Bétis Devel opment Company, on the above-described
tract of land.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk
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City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G6

#2011-351 - Approving Bid Award - Water Main Construction in
the Parkview Area - Water Main Districts #457, #459, #460, and
#461

Staff Contact: Tim Luchsinger

City of Grand Island City Council



Council Agenda M emo

From: Timothy Luchsinger, Utilities Director

M eeting: December 6, 2011

Subj ect: Approving Bid Award — Water Main Construction in the
Parkview Area — Water Main Digtricts 457, 459, 460 and
461

ltem #'s: G-6

Presenter(9): Timothy Luchsinger, Utilities Director

Backqground

Residents living on Pioneer Blvd., Park Drive, Riverview Drive, Grand Avenue, August
Street, and Hagge Avenue, currently utilize private wells for domestic water usage,
however, some of the groundwater in this area has become contaminated by industrial
volatile organic chemicals. The Nebraska Department of Environmental Quality (NDEQ)
and the Environmental Protection Agency (EPA) have classified the area as a Superfund
Site and are conducting cleanup operations.

Due to these issues, petitions were submitted by area property owners requesting City
water service. In response to the request, Council created Water Main Districts 457, 459,
460 and 461 for the installation of water mains and service extensions for the properties
within those districts’ boundaries. These four districts passed the protest period, and
specifications and plans for construction were developed and issued for bids. The costs
associated with the construction will be assessed to the property owners over a five year
period at 7% interest on the unpaid balance.

Attached is a sketch of the areas to be served.

Discussion

The Utilities Department consolidated the plans and specifications for the four districts to
be bid as one project. In accordarce with City Procurement Codes, the contract
documents were advertised and publicly opened at 2:00 p.m. on Tuesday, November 22,
2011. Four bids were received and have been checked and evaluated. All bids are
complete and the tabulation is below.



Bidder Bid Security Exceptions Bid Price
Diamond Engineering Co. Universal Surety Co. None $ 902,439.05
Grand Island, NE
General Excavating Universal Surety Co. None $1,268,443.39
Lincoln, NE
Van Kirk Bros. Contracting Universal Surety Co. None $ 924,599.20
Sutton, NE
K2 Construction Western Surety Co. None $ 897,249.13
Lincoln, NE

Alternatives

It appears that the Council has the following alternatives concerning the issue at hand.

The Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

Eal SN

Recommendation

City Administration recommends that the Council approve the bid for the construction of
Water Main Districts 457, 459, 460, and 461 to K2 Construction of Lincoln, Nebraska, in
the amount of $897,249.13. Their bid is below the project estimate of $1,350,000.00, and

meets all contract requirements.

Sample Motion

Move to approve the construction contract for Water Main Districts 457, 459, 460, and
461 to K2 Construction of Lincoln, Nebraska in the amount of $897,249.13.
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Purchasing Division of Legal Department
INTEROFFICE MEMORANDUM

CITY OF

GRAND G ISLAND Jeson Eley, Purchesing Agert
Working Together for a
Better Tomorrow, Today
BID OPENING
BID OPENING DATE: November 22, 2011 at 2:00 p.m.
FOR: Water Main Districts 457, 459, 460 & 461
DEPARTMENT: Utilities
ESTIMATE: $1,350,000.00
FUND/ACCOUNT: 525
PUBLICATION DATE: November 8, 2011
NO. POTENTIAL BIDDERS: 8
SUMMARY

Bidder: Diamond Engineering Co. General Excavating

Grand Idand, NE Lincoln, NE
Bid Security: Universal Surety Co. Universal Surety Co.
Exceptions: None None
Bid Price: $902,439.05 $1,268,443.39
Bidder: Van Kirk Bros. Contracting K2 Congruction

Sutton, NE Lincoln, NE
Bid Security: Universal Surety Co. Western Surety Co.
Exceptions: None None
Bid Price: $924,599.20 $897,249.13
cc: Tim Luchanger, Utilities Director Bob Smith, Ass&. Utilities Director

Jason Eley, Purchasing Agent Pa Gericke, Utilities Admin. Assist.
Mary Lou Brown, City Adminigirator Tom Barnes, Utilities Eng. Mgr.

P1523



RESOLUTION 2011-351

WHEREAS, the City of Grand Idand invited sedled bids for Water Main Condructionin
the Parkview area of the City of Grand Idand according to plansand specifications on filewith the Utilities
Department; and

WHEREAS, on November 22, 2011, bids were received, opened and reviewed; and

WHEREAS, K2 Congtruction of Lincoln, Nebraska, submitted abid in accordance with
the terms of the advertisement of bids and plans and specifications and al other statutory requirements
contained therein, such bid being in the anount of $897,249.13; and

WHEREAS, the bid of K2 Construction is less than the estimate for the Water Main
Construction for Didtricts 457, 459, 460, and 461.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THECITY OF GRAND ISLAND, NEBRASKA, that thebid of K2 Construction of Lincoln, Nebraska,
intheamount of $897,249.13 for Water Main Construction for Districts 457, 459, 460, and 461, ishereby
approved as the lowest responsible bid.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 2, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G7

#2011-352 - Approving Bid Award - Low NOx Conversion
Burners - Platte Generating Station

Staff Contact: Tim Luchsinger

I
City of Grand Island City Council



Council Agenda Memo

From: Timothy G. Luchsinger, Utilities Director
Jason Eley, Assistant City Attorney

Meeting Date: December 6, 2011

Subject: Low NO, Conversion Burners

[tem #'s: G-7

Presenter (s): Timothy Luchsinger, Utilities Director
Backaround

The Environmental Protection Agency (EPA) published a new regulation for power plant air
emissions on July 7, 2011, the Cross State Air Pollution Rule (CSAPR), which will replace
the current Clean Air Interstate Rule on January 1, 2012. The CSAPR has lowered the annual
amount of nitrous oxides (NO,) emissions that can be released as a result of the combustion
process in the plant boiler, and this lower amount becomes the limiting constraint on the
generating output of the Platte Generating Station, about 45% of its maximum capacity. This
loss in generating capacity must be replaced by higher cost options of purchasing power from
the regional market or using the gas-fueled facilities at Burdick Station. To meet the
requirements of the new rule, the plant engineering staff researched methods to reduce the
amount of NOy released from the boiler, including plant equipment modifications and
chemical additions. Installing new low NOy burners with separate over-fire air ducts to lower
the NO, emission rate from the unit was evaluated to be the long-term solution to allow full
operating capacity for the plant. Specifications for the Low NOy Conversion Burners with
separate over-fire air ducts were developed by plant staff and issued for bid in accordance
with the City Purchasing Code. These specifications include furnishing and installing all of
the combustion system components necessary to lower the NOy emissions from the Platte
boiler to a rate of 14 #mmBtu, or about one-fourth of its current permitted rate. These
specifications also include computer modeling for design of the new burners and final
compliance testing and tuning. The system is planned to be installed during a plant
maintenance outage in the last quarter of 2012.

Discussion

Bids were publicly opened on November 17, 2011, at 2:00 p.m. Specifications were sent to
four potential bidders and responses were received as listed below. The engineer’s estimate
for this project was $4,000,000.



Bidder Base Bid Price

Babcock Power Services, Inc. $ 2,958,859.00
Lees Summit, MO

Alstom Power, Inc. $ 4,083,555.00
Windsor, CT

Fuel Tech $ 4,645,600.00
Warrenville, IL

Clyde Bergemann Power Group $ 5,941,899.00
Hanover, MD

The bids and exceptions were reviewed by plant engineering staff. Each bidder also supplied
figures for recommended spare parts and an optional air flow and measurement system.

Exceptions were noted for each bidder. In order to comply with specification requirements
and ensure comparability with the other bidders, he Babcock Power Services bid was
adjusted, using pricing included in their bid package, for the addition of a coal pipe analysis,
coal mill classifier tuning, distributed control system integration, and spare parts, for an
adjusted bid price of $3,251,444.00. The bid from Babcock Power Services was found to be
otherwise compliart with the specifications, less than the engineer’s estimate, and exceptions
regarding commercia conditions were reviewed by City legal staff and are acceptable.

Alternatives

It appears that the Council has the following alternatives concerning the issue at hand. The
Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

AN

Recommendation

City Administration recommends that Council award the Contract for Low NOy Conversion
Burners to Babcock Power Services, Inc., of Lees Summit, Missouri, as the low responsive
bidder, in the amount of $3,251,444.00.

Sample M otion

Move to approve the contract for Low NOy Conversion Burners to Babcock Power Service,
Inc., of Lees Summit, Missouri in the amount of $3,251,444.00.



CITY OF

Purchasing Division of Legal Department

INTEROFFICE MEM ORANDUM

Jason Eley, Purchasng Agent

GRAND "‘a ISLAND

BID OPENING DATE:

BID OPENING

November 17, 2011 at 2:00 p.m.

Working Together for a
Better Tomorrow, Today

FOR: Low NOx Conversion Burner
DEPARTMENT: Utilities

ESTIMATE: $4,000,000.00
FUND/ACCOUNT: 520

PUBLICATION DATE: November 1, 2011

NO. POTENTIAL BIDDERS: 4

SUMMARY

Bidder: Babcock Power Services, Inc. Fuel Tech

L ees Summit, MO Warrenville, IL
Bid Security: Westchester Firelns. Co. $242,000.00
Exceptions: Noted Noted
Bid Price:
Material: $1,063,047.00 $1,583,400.00
Labor: $1,772,572.00 $2,951,400.00
Sales Tax: $ 123,000.00 $ 110,800.00
Total Base Bid: $2,958,859.00 $4,645,600.00
Option: $ 81,424.00 $ 596,200.00
Spare Parts: $ 58,369.00 $ 48,000.00
Bidder: Alstom Power, Inc. Clyde Bergemann Power Group

Windsor, CT Hanover, MD
Bid Security: The Insurance Co. of the State of PA $297,095.00
Exceptions: Noted Noted
Bid Price:
Material: $1,851,800.00 $2,557,575.00
Labor: $2,231,755.00 $3,151,141.00



Sales Tax:

Total Base Bid: $4,083,555.00
Option: $772,120.00
Spare Parts: TBD

cC: Tim Luchanger, Utilities Director
Jason Eley, Purchasing Agent
Mary Lou Brown, City Adminisirator
Karen Nagel, Utilities Secretary

$ 233,183.00
$5,941,899.00

$ 984,360.00
$ 75,076.00

Bob Smith, Assst. Utilities Director
Pat Gericke, Utilities Admin. Assg.
Lynn Mayhew, Utility Engineer

P1515



RESOLUTION 2011-352

WHEREAS, the City of Grand Idand invited sedled bids for Low NOx Conversion
Burners, according to plans and specifications on file with the Utilities Department; and

WHEREAS, on November 17, 2011, bids were received, opened and reviewed; and

WHEREAS, Babcock Power Services, Inc., of Lees Summit, Missouri, submitted abidin
accordance with the terms of the advertisement of bids and plans and specifications and dl other statutory
requirements contained therein, such bid being in the amount of $3,251,444.00, including the base bid of
$2,958,859.00, Option #3 (Coal Pipe Anaysis) for $18,069, Option#4 (Classfier Tuning) for $13,889,
Option #6 (Integration into Customer DCS) for $202,248, and recommended spare parts for $58,369,
including al gpplicable sdles taxes, and

WHEREAS, the bid of Babcock Power Services, Inc., islessthan the estimetefor theLow
NOx Converson Burners.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the bid of Babcock Power Services, Inc., inthe
amount of $3,251,444.00, for Low NOx Conversion Burnersis hereby gpproved asthe lowest responsible
bid.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 1, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G8

#2011-353 - Approving Amended Subdivision Agreement for
Fairway Crossings at | ndianhead Golf Course First Subdivision

Staff Contact: Chad Nabity

I
City of Grand Island City Council



Council Agenda M emo

From: Chad Nabity, AICP
M eeting: December 6, 2011
Subject: Amendment to the Subdivision Agreement for Fairway

Crossings at Indianhead Golf Club Subdivision
ltem #'s: G-8

Presenter (9): Chad Nabity, AICP Hal County Regiona Planning
Director

Backqground

The subdivision agreement approved for Fairway Crossings at Indianhead Golf Club
Subdivision required that the Developer install a gravity sewer main for future use and
connection to a sanitary sewer interceptor to be located in Husker Highway. After
approval of the subdivision agreement the decision was made by both the Grand Island
Public Works Department and the subdivider, to hold off on building this main until such
time as the Husker Highway interceptor is constructed so that the gravity main could be
built to an appropriate depth to match the pipe to be placed in Husker Highway.

The subdivision agreement also specified that the lots in this first phase of the Fairway
Crossings Subdivision would be required to pay for their portion of the construction of
the interceptor sewer main. This was to be accomplished with each property owner
paying their share at the time when they connect to the sewer. Those costs are not known
at this time and will not be known until after construction of the project. It is appropriate
to amend the agreement to state that the assessments would be made and collected at a
later date.

Discussion

The proposed changes to the language in the current subdivision agreement are as
follows:



3. Sanitary Sewer. Public sanitary sewer is avallable to the
subdivision and the Subdivider agrees to extend, connect and provide sanitary sewer
service to al lots in the subdivision in accordarnce with plans and specifications approved
by the Director of Public Works, and subject to the City’s inspection. The Subdivider
shall ingtall a sanitary sewer lift station in an easement to be located on property located
at the southwest corner of the intersection of Belfry Boulevard and Augusta Parkway.

The Subdivider shall construct a sewage force main from said lift station to the existing

public sanitary sewer main on Indianhead Road west of Schroeder Avenue. Fhe

dedicate an easement for construction of a gravity sanitary sewer main from the lift
station to the sanitary sewer main planned in Husker Highway. Said gravity main will be
constructed as a separate construction project concurrent with or prior to the construction
of the Husker Highway interceptor. The property being developed is subject to a
proportionate cost share for extending public interceptor sanitary sewer in the future
along Husker Highway where it abuts the subdivision. The owner of each lot in the
subdivision will be required to pay their proportionate share of the cost for the Husker

Highway interceptor sanitary sewer main. Payment may be financed through the sewer

assessment process as allowed by law. a

service-permit- The sanitary sewer lift station and sewage force main shall be built in
accordance with plans and specifications approved by the Director of Public Works, and

aubject to the City's inspection The City shall assume ownership and operation and



maintenance of said sewer lift station and force main upon acceptance by the Department
of Public Works.

Without these proposed changes the City will be unable to accept the sewer mains as they
have been constructed, even though they were constructed according to plans and
specifications approved by the City. Also there is one house that has been constructed
that is ready to hook up to sanitary sewer but it cannot be hooked up until such time as
the City accepts the sewer line and until either the assessment for the Husker Highway
interceptor is paid or the language is changed to alow that payment to be made at some
point in the future when the assessment is known.

The attached resolution will authorize the Mayor to sign the amendment to the
subdivision agreement and all necessary paperwork to accept the sewer system into the
City wastewater system; as well as the insurance rider, which adds the City as an
additional obligee for the Performance and Payment Bond issued to The Diamond
Engineering Company. This insurance rider will extend the Performance and Payment
Bond for a two year period, which will require The Diamond Engineering Company to
maintain and remedy work, free from defects in materials and workmanship.

Alternatives

It appears that the Council has the following aternatives concerning the issue at hand.
The Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

Eal SN\

Recommendation

City Administration recommends that the Council approve the amendment to the
subdivision agreement as shown above and accept the insurance rider.

Sample M otion

Move to approve the amendment to the subdivision agreement and the insurance rider.



RESOLUTION 2011-353

WHEREAS, on February 10, 2009, by Resolution 2009-26, the City Coundil of the City of
Grand Idand approved thefina plat and Subdivision Agreement for Fairway Crossingsat |ndianhead Golf
Club Firgt Subdivison; and

WHEREAS, the subdivision agreement required that agravity main be condructed between
the lift station and Husker Highway and that assessments for the Husker Highway Interceptor sewer main
be paid prior to connecting any new structures to sewer; and

WHEREAS, it has been determined that congtruction of the gravity main and collection of
the assessments should be done concurrent with and following the congtruction of the Husker Highway
I nterceptor; and

WHEREAS, an Amendment to the Springdale Subdivison Agreement has been prepared
by the City Attorney's office.

WHEREAS, The Diamond Engineering Company was hired by Indianhead Golf Club for
development of the Fairway Crossings a Indianhead Golf Club First Subdivison; and

WHEREAS, The Diamond Engineering Company wasissued a Performance and Payment
Bond for said work involved in development; and

WHEREAS, the Performance and Payment Bond will be in place for atwo year period
following completion of said work.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the Mayor is hereby authorized and directed to
execute the amended subdivison agreement for Fairway Crossings at Indianhead Golf Club Firgt
Subdivison and the Dua Obligee Rider between the City, The Diamond Engineering Company and
Indianhead Golf Club.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

Approved as to Form &
December 1, 2011 o City Attorney




RaNae Edwards, City Clerk



City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G9

#2011-354 - Approving Change Order No. 1 for Broadwell Avenue

Shoulder I mprovement - Capital Avenueto Veteran’'s Athletic
Fields

Staff Contact: John Coallins, Public Works Dir ector

I
City of Grand Island

City Council



Council Agenda M emo

From: Scott Griepenstroh, PW Project Manager

M eeting: December 6, 2011

Subj ect: Approving Change Order No. 1 for Broadwell Avenue
Shoulder Improvement - Capital Avenueto Veteran's
Athletic Fields

ltem #'s: G-9

Presenter(9): John Callins, Public Works Director

Backqground

J1.L. Asphalt Paving Co., of Grand Island, Nebraska was awarded an $119,193.70
contract by the City Council on October 11, 2011 for the Broadwell Avenue Shoulder
Improvement project. The estimate for the project was $180,000.

This project consisted of placing 6' wide asphalt shoulders on the east and west sides of
Broadwell Avenue from the intersection of Capital Avenue north to the Veteran's
Athletic Field Complex entrance.

Public Works is currently working with Burlington Northern Railroad (BNRR) officials
to provide railroad crossing panels wide enough to accommodate surfaced shoulders
through the Broadwell Avenue/BNRR crossing. The crossing panels and surfaced
shoulders on BNRR right of way will not be constructed until this crossing is
reconstructed under their Double Track project.

Discussion

There are five surfaced driveways located on the east side of Broadwell Avenue north of
Roberts Drive. The lanes of Broadwell Avenue had been resurfaced since these
driveways were constructed, resulting in the roadway surface being higher than each
driveway's surface. The placement of the 6 wide shoulder a a relatively flat slope
resulted in a greater elevation difference or “drop-off,” from the roadway to each
driveway.

The “drop-off” from the new shoulder to each driveway was excessive and unsafe. The
Contractor was directed to resurface each driveway to provide a level transition from the
roadway to each driveway. The item “Placement of Asphaltic Concrete for Intersections



and Driveways” is being added to compensate the Contractor for cleaning and preparing
each driveway for placement and compaction of asphalt.

The agreed unit price for “Placement of Asphaltic Concrete for Intersections and
Driveways” compares to 123% of the contract unit price for the same item on the
Nebraska Department of Roads project NH-34-4(131), Grand Island South The agreed
unit price is reasonable considering the “hand work” required and the small quantities
involved.

The contract quantities of “Asphaltic Concrete, Type B” and “Asphatic Cement” are
being increased to reflect this change.

The cost for this additional work is $6,506.20. There are adequate funds in the line item
budget (Account No. 10033506-85354) for this project.

Alter natives

It appears that the Council has the following alternatives concerning the issue at hand.
The Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

Eal AN

Recommendation

City Administration recommends that the Council approve Change Order No. 1 for the
Broadwell Avenue Shoulder Improvement project.

Sample M otion

Move to approve the resolution.



City of Grand Island CHANGE ORDER NUMBER 1
100 East 1st Street
Grand Island, Nebraska 68801 Date of Issuance: December 6, 2011

PROJECT: Broadwell Avenue Shoulder Improvement — Capital Avenue to Veteran’s Athletic Fields Entrance
CONTRACTOR: J.I.L. Asphalt Paving Co.
CONTRACT DATE: October 11, 2011

Quantity Unit Price Total Price
1. Placement of Asphaltic Concrete
for Intersections and Driveways 310 SY $4.90/SY $1,519.00
2. Asphaltic Concrete, Type “B” 90 TON $30.95/TON $2,785.50
3.  Asphaltic Cement 1074 gal $2.05/GAL $2,201.70
TOTAL OF CHANGE ORDER NO. 1 $6,506.20

Placement of Asphaltic Concrete for Intersections and Driveways shall be in accordance with the 2007 Edition of
the Nebraska Department of Roads Standard Specifications for Highway Construction, Section 503.04,
Paragraph 5.b.(1).

Measurement and payment shall be in accordance with the 2007 Edition of the Nebraska Department of Roads
Standard Specifications for Highway Construction, Section 503.05, Paragraph 2, and Section 503.06, Paragraph
1.

The changes result in the following adjustment to the Contract Amount:

Contract Price Prior to This Change OFUEr ..........uuveeiiiiiie et e e $119,193.70
Net Increase/Decrease Resulting from this Change Order.........cccoooviiiiiiieiie e $ 6,506.20
Revised Contract Price Including this Change Order ........occccceiiiiiiie e $125,699.90

Approval Recommended:

By.

John Collins, Public Works Director

Date
The Above Change Order Accepted: Approved for the City of Grand Island:
J.I.L. Asphalt Paving Co. By
Contractor Jay Vavricek, Mayor
By Attest:

RaNae Edwards, City Clerk

Date Date




RESOLUTION 2011-354

WHEREAS, on October 11, 2011, by Resolution 2011-301, the City of Grand Idand
awarded JI.L. Asphat Paving Co., of Grand Idand, Nebraska the bid intheamount of $119,193.70 for
the Broadwell Avenue Shoulder Improvement — Capital Avenueto Veteran' s Athletic Fields Entrance;and

WHEREAS, it has been determined that modifications to the work to be performed by
JI.L. Asphdlt Paving Co. are necessary; and

WHEREAS, such modifications have been incorporated into Change Order No. 1; and

WHEREAS, the result of such modifications will increase the contract amount by
$6,506.20 for arevised contract price of $125,699.90.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the Mayor be, and hereby is, authorized and
directed to execute Change Order No. 1 between the City of Grand Idand and J.I.L. Asphat Paving Co.
of Grand Idand, Nebraska to provide the modifications.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 1, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G10

#2011-355 - Approving Change Order No. 1 for the St. Joseph
Trail Reconstruction - 2011

Staff Contact: John Coallins, Public Works Dir ector

I
City of Grand Island City Council



Council Agenda M emo

From: Terry Brown, Manager of Engineering Services
M eeting: December 6, 2011
Subj ect: Approving Change Order No. 1 for the St. Joseph Trail

Reconstruction - 2011
ltem #'s: G-10

Presenter (s): John Callins, Public Works Director

Backqground

The Diamond Engineering Company of Grand Idland, Nebraska was awarded a
$168,769.25 contract by the City Council on September 13, 2011 to improve the trall
surface from asphalt to concrete.

Discussion

The City used Hall County’s zipper machine to grind up the asphalt trail, allowing for the
ground up asphalt to be used as suitable base. It wasn’t known at the time that this asphalt
base would require compaction before the concrete trail could be poured. The contractor
provided a cost for the subgrade preparation at $1.35 per square yard; with 5,364.50
sguare yards being worked, for a total contract increase of $7,242.08. Change Order No.
1 will increase the contract amount to $176,011.33.

Alternatives

It appears that the Council has the following alternatives concerning the issue at hand.
The Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

WD



Recommendation

City Administration recommends that the Council approve Change Order No. 1 for the
St. Joseph Trail Reconstruction — 2011 project.

Sample M otion

Move to approve the resolution.



City of Grand Island CHANGE ORDER NUMBER 1
100 East 1st Street
Grand Island, Nebraska 68801 Date of Issuance: December 6, 2011

PROJECT: St. Joseph Trail Reconstruction - 2011
CONTRACTOR: The Diamond Engineering Company
CONTRACT DATE: September 13, 2011

Subgrade preparation of asphalt millings for concrete trail.

The changes result in the following adjustment to the Contract Amount:

Contract Price Prior to This Change Order ............ccoviiiiiiiiiii e $168,769.25
Net Increase/Decrease Resulting from this Change Order.................ocooiiii i, $ 7,242.08
Revised Contract Price Including this Change Order...........c.ccoooviiiiiineinnnnnn. $176,011.33

Approval Recommended:

By

John Collins, Public Works Director

Date
The Above Change Order Accepted: Approved for the City of Grand Island:
The Diamond Engineering Company By
Contractor Jay Vavricek, Mayor
By Attest:

RaNae Edwards, City Clerk

Date Date




RESOLUTION 2011-355

WHEREAS, on September 13, 2011, by Resolution 2011-249, the City of Grand Idand
awarded The Diamond Engineering Company of Grand Idand, Nebraska the bid in the amount of
$168,769.25 to improve the S. Joseph Trail from an asphdt surface to a concrete surface; and

WHEREAS, it has been determined that modificationsto thework to be performed by The
Diamond Engineering Company are necessary; and

WHEREAS, such modifications have been incorporated into Change Order No. 1; and

WHEREAS, the result of such modifications will increase the contract by the amount of
$7,242.08, for atotal contract price of $176,011.33.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the Mayor be, and hereby is, authorized and
directed to execute Change Order No. 1 between the City of Grand Idand and The Diamond Engineering
Company of Grand Idand, Nebraska to provide the modifications.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 1, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G11

#2011-356 - Approving Certificate of Final Completion for the St.
Joseph Trail Reconstruction - 2011

Staff Contact: John Coallins, Public Works Dir ector

I
City of Grand Island City Council



Council Agenda M emo

From: Terry Brown, Manager of Engineering Services
M eeting: December 6, 2011
Subj ect: Approving Certificate of Fina Completion for the St.

Joseph Trail Reconstruction - 2011
ltem #'s: G-11

Presenter (9): John Collins, Public Works Director

Backaground

The Diamond Engineering Company of Grand Idand, Nebraska was awarded a
$168,769.25 bid by the City Council on September 13, 2011 to improve the St. Joseph
Trail from an asphalt surface to a concrete surface. Work on the project commenced on
October 17, 2011 and was completed on November 10, 2011.

Discussion

The project was completed in accordance with the terms, conditions and stipulations of
the bidding process. Work was completed at a total cost of $171,459.63.

Change Order No. 1 is being presented to City Council tonight in the amount of

$7,242.08, which is for subgrade preparation after the asphalt trail was ground for the
trail base.

Alternatives

It appears that the Council has the following alternatives concerning the issue at hand.
The Council may:

1 Move to approve

2 Refer the issue to a Committee
3. Postpone the issue to future date
4 Take no action on the issue



Recommendation

City Administration recommends that the Council approve the Certificate of Final
Completion for the St. Joseph Trail Reconstruction - 2011.

Sample M otion

Move to approve the Certificate of Final Completion.



ENGINEER’S CERTIFICATE OF FINAL COMPLETION

St. Joseph Trail Reconstruction - 2011
CITY OF GRAND ISLAND, NEBRASKA
December 6, 2011

TO THE MEMBERS OF THE COUNCIL
CITY OF GRAND ISLAND
GRAND ISLAND, NEBRASKA

This is to certify that the St. Joseph Trail Reconstruction - 2011 has been fully completed by The Diamond
Engineering Company of Grand Island, Nebraska under the contract dated September 13, 2011. The work has
been completed in accordance with the terms, conditions, and stipulations of said contract and complies with
the contract, the plans and specifications. The work is hereby accepted for the City of Grand Island,

Nebraska, by me as Public Works Director in accordance with the provisions of Section 16-650 R.R.S., 1943.

St. Joseph Trail Reconstruction — 2011

Ilt\le: Description ngﬁ:ty Unit | Unit Price Total Cost
Bid Section "A" - US Highway 34 to Sothman Park Access (Station 0+00 - 39+00)
1|6"PCC Trall 4,125.00| s.y. $30.75 $126,843.75
2 | Remove Sidewalk 428.00 | s.f. $1.15 $492.20
3 | Construct Sidewalk 0.00| s.f. $4.20 $0.00
4 | Remove Existing Trail 0.00 | s.y. $7.00 $0.00
Total Bid Section A = $127,335.95
Bid Section "B" - Sothman Park Access to Stolley Park Road (Station 39+00 - 49+15)
1]6"PCC Tralil 1,224.00 | s.y. $30.10 $36,842.40
2 | Remove Existing Trail 5.60| s.y. $7.00 $39.20
Total Bid Section B = $36,881.60

Change Order No. 1

1| Subgrade Preparation 5,364.50 | sy. | $1.35 | $7,242.08
Total Bid Section CO #1 = $7,242.08
Grand Total = $171,459.63

I hereby recommend that the Engineer’s Certificate of Final Completion for the Concrete Ditch Liner and
Headwall East of Harrison Street be approved.

John Collins — City Engineer/Public Works Director Jay Vavricek — Mayor



RESOLUTION 2011-356

WHEREAS, the City Engineer/Public Works Director for the City Of Grand
Idand has issued a Certificate of Completion for the St. Joseph Trail Reconstruction - 2011,
certifying that The Diamond Engineering Company of Grand Island, Nebraska, under contract,
has compl eted the project; and

WHEREAS, the City Engineer/Public Works Director recommends the
acceptance of the project; and

WHEREAS, the Mayor concurs with the recommendation of the City
Engineer/Public Works Director; and

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL
OF THE CITY OF GRAND ISLAND, NEBRASKA, that the Certificate of Final Completion for
the St. Joseph Trail Reconstructionis hereby confirmed.

Adopted by the City Council of the City of Grand Island, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form ©
December 1, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G12

#2011-357 - Approving Bid Award for Lift Station No. 7 Repairs;
Project No. 2011-S-1

Staff Contact: John Coallins, Public Works Dir ector

I
City of Grand Island City Council



Council Agenda Memo

From: Terry Brown, Manager of Engineering Services

M eeting: December 6, 2011

Subject: Approving Bid Award in Lift Station No. 7 Repairs Project
No. 2011-S-1 for the City of Grand Island

[tem #'s: G-12

Presenter (s): John Collins, Public Works Director

Background

The proposed repair improvements project(s) in Lift Station No.7 vary in scale to upgrade the
capacity and quality of sanitary sewer pumping, and to undertake sanitary sewer main gravity
collection system upgrades. Thisis an area in southern Grand Island generally between Anna
Street and Stolley Park Road/Harrison and Blaine Streets. Lift Station 7, which currently
serves this area, installed in the early 1960's, includes 1,127 structures in single family
homes, multi-family residences, and businesses.

The area served by Sanitary Sewer Lift Station No. 7 has experienced numerous sewer
backups in the past during high ground water and wet weather events. These sewer backups
have resulted in thousands of dollars in property damage and significant allocation of City
resources and dollars in response to the problem. Repair of sanitary sewer lines which allow
large quantities of ground water to enter the collection system and replacement of the force
main exiting the lift station will significantly reduce the chance for costly sewer backups.

Repairs and mitigation planning for the service area have been identified in the May 2010
updated Wastewater Collection and Treatment Comprehensive Plan. A 2008 Community
Development Block Grant (CDBG) in the amount of $1,003,365 has been awarded to assist
in funding this improvement project. The remaining grant amount will be used towards the
lift station rehabilitation, which bids will be solicited for in the near future.

On October 26, 2011 an ad to bidders was published in the Grand Island Daily Independent.

A mandatory pre-bid meeting was held November 2, 2011 at the Wastewater Treatment
Plant.

Discussion

On November 16, 2011 hids were received from three contractors: 1) Diamond Engineering
Co., 2) Midlands Contraction, Inc., and 3) General Excavating. The bid proposal allowed the
contractor to bid on either Option No.1, Option No. 2, or bid both options. Option No. 1



provided for lining the sewer line between Oklahoma and Phoenix, Arthur and Grant with a
continuous lining material. Option No. 2 provided for complete replacement of the eight (8)
inch sanitary sewer main line, replacement of manholes, replacement of service connections.
The project will provide three (3) rehabilitation projects in the gravity sewer collection
system and one (1) new forced pumping main construction.

a) Construction of a Beltline Forcemain, eight (8) inch diameter; 3,517 feet thru
Directional Boring process for the sanitary sewer pumping main. The location of the
sanitary sewer forcemain construction is from Lift Station No. 7 to Manhole 83-A;
seventy (70) feet west of the River Industrial Lead.
b) Barbara and Gretchen consist of sanitary sewer open excavation to replace ten (10)
inch gravity main, four (4) inch service lateral. The location of the sanitary sewer
construction is North of Barbara Avenue from Gretchen Avenue East approximately
one hundred thirty (130) feet.
c) Stolley and Blaine consist of existing eight (8) inch gravity clay tile sanitary sewer
main rehabilitation to stabilize structural defect in specific point location repairs. The
location of the sanitary sewer construction isin Stolley Park Road from Blaine Street;
West approximately three hundred (300) feet.
d) Arthur to Grant consists of rehabilitatiorn/replacement to six hundred twenty-three
(623) feet of eight (8) inch gravity sanitary sewer main, service laterals, and
manholes. The location of the sanitary sewer construction is from Arthur Avenue to
Grant Street between Phoenix and Oklahoma.
Bid Table
Diamond Midlands General
Engineering Contracting, Inc. Excavating
Beltline Forcemain: $ 350,758.19 $ 218,911.07 $ 377,329.00
Stolley & Blaine: $ 14,400.00 $ 44,080.00 $ 14,250.00
Option #1
Arthur to Grant #1: No Bid $ 72,158.00 No Bid
Option #2
Arthur to Grant #2: $ 114,760.00 $ 758,984.10 $ 224,476.00
Barbara & Gretchen: $ 9,441.10 $ 15,829.00 $ 47,250.00
Total Bid Tabulation
W/ Option #1 No Bid $ 310,978.67 No Bid
Total Bid Tabulation
W/ Option #2 $ 489,359.29 $ 997,804.17 $ 663,305.65

City staff recommends the bid be awarded to Midlands Contracting, Inc. in the amount of

$310,978.67 for Option No. 1, as thisis the lowest, responsible bid received



Alternatives

It appears that the Council has the following alternatives concerning the issue at hand. The
Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

AWOWN PR

Recommendation

City Administration recommends that the Council approve the bid and award it to Midlands
Contracting, Inc. of Kearney, Nebraska who had a bid of $310,978.67 for Lift Station No. 7
Repairs, Project No. 2011-S-1.

Sample M otion

Move to approve bid award to Midlands Contracting, Inc. of Kearney, Nebraska for Lift
Station No. 7 Repairs, Project No. 2011-S-1 for the City of Grand Island.
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Purchasing Division of Legal Department
INTEROFFICE MEMORANDUM

CITY OF _
Jason Eley, Purchasng Agent

GRAND "‘a ISLAND

Working Together for a
Better Tomorrow, Today

BID OPENING

BID OPENING DATE: November 16, 2011 at 2:00 p.m.

FOR:

DEPARTMENT:

ESTIMATE:

FUND/ACCOUNT:

PUBLICATION DATE:

Lift Station No. 7 Repairs— Project 2011-S-1

Public Works
$600,000.00
5303-0055-85213-53011

October 26, 2011

NO. POTENTIAL BIDDERS: 10

Bidder:

Bid Security:
Exceptions:

Bid Price:

Bdtline Forcemain:
Stolley & Blaine:
Arthur to Grant #1.:
Arthur to Grant #2:
Barbara & Gretchen
Total Bid Option #1.
Total Bid Option #2:

SUMMARY

Diamond Engineering Co.

Grand Idand, NE
Universal Surety Co.
Noted

$350,758.19
$ 14,400.00
No Bid
$114,760.00
$ 9.441.10
No Bid
$489,359.29

Midlands Contracting, I nc.

Kearney, NE
Travelers Casualty & Surety Co.
None

$218,911.07
$ 4,080.00
$ 72,158.60
$758,984.10
$ 15,829.00
$310,978.67
$997,804.17




Bidder: General Excavating

Lincoln, NE

Bid Security: Universal Surety Co.

Exceptions: Noted

Bid Price:

Bdtline Forcemain: $377,329.00

Stolley & Blaine: $ 14,250.00

Arthur to Grant #1 No Bid

Arthur to Grant #2: $224,476.65

Barbara & Gretchen: $ 47,250.00

Total Bid Option #1: No Bid

Total Bid Option #2: $663,305.65

cC: John Callins, Public Works Director Catrina DeLosh, PW Admin. Asss.
Jason Eley, Purchasing Agent Vicki Tylkowski, WWTP Clerk
Mary Lou Brown, City Administrator Roger Scott, WWTP Eng. Tech.

P1519



RESOLUTION 2011-357

WHEREAS, Advertisement to Biddersfor Lift Station No. 7 Repairs, Project No. 2011-
S-1 a the Wastewater Treatment Plant was published in the Grand Idand Daily | ndependent on October
26, 2011, and

WHEREAS, on November 16, 2011 bids were received, opened and reviewed; and

WHEREAS, Midlands Contracting, Inc. of Kearney, Nebraska submitted a bid in
accordance with the terms of the advertissment of bids, plans and specifications and dl other statutory
requirements contained therein, with a base bid of $310,978.67; and

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the bid award with the contracting firm, Midlands
Contracting, Inc. of Kearney, Nebraska, in the amount of $310,978.67 for Lift Station No. 7 Repairs,
Project No. 2011-S-1 a the Wastewater Treatment Plant is hereby approved.

BE IT FURTHER RESOLVED, that the Mayor is hereby authorized and directed to
execute such contract on behaf of the City of Grand Idand.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 6, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G13

#2011-358 - Approving Agreement with NDOR for US Highway 30
| mprovements

Staff Contact: John Coallins, Public Works Dir ector

I
City of Grand Island City Council



Council Agenda M emo

From: Terry Brown, Manager of Engineering Services

M eeting: December 6, 2011

Subject: Approving Agreement with NDOR for US Highway 30
| mprovements

ltem #'s: G-13

Presenter (9): John Callins, Public Works Director

Backaground

All agreements must be approved by the City Council. The Nebraska Department of
Roads (NDOR) is preparing plans for improvements to US Highway 30.

Discussion

The improvements to US Highway 30 cover 1.62 miles, starting just west of the US
Highway 30 and US Highway 281 junction and extending east to the junction of US
Highway 30 and Broadwell Avenue.

Improvements to this strecth of roadway will consist of the following:
Repairing concrete pavement, curbs and bridge joints;
Diamond grinding the concrete roadway and resurfacing shoulders and the ramps
at the US Highway 30 and US Highway 281 interchange; and
New pavement markings

The City of Grand Island will pay 50% of the preliminary engineering, construction and
construction engineering total costs for the portion of the project that is within the City’s
corporate limits. The City’s share is currently estimated to be $423,705.00, with a total
project estimate of $847,409.00.

Alternatives

It appears that the Council has the following aternatives concerning the issue at hand.
The Council may:



Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

Eal SN

Recommendation

Public Works Administration recommends that the Council approve a resolution
authorizing the Mayor to sign the agreement.

Sample M otion

Move to approve authorization for the Mayor to sign the agreement.



AGREEMEMNT

PROJECT MO STP-MH-30-4{157%

CONTRCI W, 42699

CITY OF GRAND IBLAND

STATE QF MNEBRASKA, DCRARTMENT OF ROADS
IWPROWVING HIGHWAY US-30 IN GRAND ISLAND

THIE AGREEMENT made and enfered into by and bobeear. the City of Grand |sfand, a
mnicipal corperation of the State of Nebragka, herainafler refasred b oas the "Gity, " and the
Slats MHED[ESIKH. Department of Roads, kersinafter referrcd to a2 the "State "

WITHESSE I'H:

WIHEREAS, it is the desirs of the parties that a porticn of Highway US-33 be improved
at the location as shown in Exhitid “A" which i3 attashed and rersby made a par of this
agresiment, and

VWHEREAS, said impraveman iz localed within the designatsd urban area of
Grand |zlaind, Mobraska. and funds adminigtered by ihe State, herefraffer known az "Stale
Funds." have been made available for the consliuction of improvamnsnts such aa this, and

WHEREAS. Federal Ragulations provida ‘hat the City shal nol proft or othemwiss gain
from local propety assessments that cxcecd the Cily's share of project cosls, and

WHEREEAS. it iz the further desirg of the City that the proposed wrban consliuction be
inchsdrd it | project under the designation ot STR-MH-30-4{157), as evidencad by e

Resolytion of the City Council dated the oy af , 2011, idantifad

as Exhikit "B". which is attached hereto. and hereby made a sart of this agresmenl. and

YWHEREAS. the descripbion of the project is as follaws:

This preventative mairtenance project conzigts of repairng concrete pavemat, guibs
and bridog ivints, dismond grindirg the conerete readway ara resuinacing shoulde:s and the
ramps al fhe UE-30 and US-284/N-2 inteichange. The project coyers 1,62 meles of US-3C
lzcated in Hall Sounty, starting ©.48 miles wast of Lha juncllan of US-30 ard US-281M-2 at mile
markar (kb 312447, and etanding sast to (MM 314+0%, 0,30 miles west of the junction of
US-30 and Groacwel Awvenue in Grand Island.  Mew Pavormant markings will be applie?. Thiz
project will be constructed under baffic with lana closures controbed by approved temporary
waliic confral.  The existing readway on this segment o7 US-30 consizts of dual 24 foot eonerets
roathways with A raised center median and either an outside curb ar sufaced shoulde .

MOV THEREFORE, in ponsideration of these facls and the mubual promises of tha
parties harala, | is haenshy anreesd that the sonstruciion or reconstruction of the aforesaid

highway bedwmen canstruction lmits descrbed in Exhibit "A" ahall be accamplished aceording to




and in the manner provided by plans and speciFoations to be creparcd by the Stake, whick are

By f1is reference, made a part of Lthis agmuemant

And Ihe parties agree furthar as fallows:

SECTION 1. The Gity @grees for the portinn of tha groect within Bs carparale lirmits;

(=

ik

i

(d}

e

it}

To pass ard envorce an erdinans: #s required effecting the following rastrictians
wilhin the craject limiiz: Mo Parking
Te prnr1it;>it businesze establishments Baing Iecated in such a way that welicles
being served will be required ta sland un said pobic highway right of WEY.
T recuire that ali furume entrances from private srapery to bie publc dght of
weay within Whe limits of this praject receive price aepreval of the Director ar his
anthorizzo representative.
To clear, at no cost to the State, the preeanl Agh! of way of this projoct of all
advertising signs. The Cily alzo agrees, a1 ne 508t ‘0 the Siate, to clear any
ulhar private!y owned faclity or tifng that may inke—sre with the construction,
rairienancs and opesration of he improvement glannsd in this project, and to
kaep tha oid and rew right of way free of futere areoachients. except those
autharizad by permit frem the City and approved by She Stale snd Federal
Hicthwwary Adrinistration,
If tha City gerbenng any part of the werk on this projest teel ‘he Gity sgrees to
akide by lhe orovisions of the Mehraska Fair Creplaymenl Practizes Act as
providad 2y Meb Reaw.Slat. 24081101 shrough 45-1126, and all regulstios
relative to nondiscrimination in federsly assisted srograms of the Dapatment of
Transporation. Title 43 CI'RE, Parts 21 ard 27 as set forth in Exkibit "S" attached
hersto and hersby rnade a part af kit ageemert. The reforence 3 Coblrasla”
in this sxhizit =hall meaan the "Cig,"
DISADVANTAGED CUSIMESS EMTERPRISES
(1} Policy
The: City and State further agroe o ansura (hel dizadvantaged business
ennarses as defined in 45 CFR Part 26 shall hawve the mazinm
opparunity to paricipate in the performance of contracts financad in
whale o in pard with Federal furds erder this agreement. Sonzacguantly,
the disadvantaged business requirements of 49 CFR Part 28 arc heroby

made a part o’ and incorperated by this referencs into this agreement.

Brojest Mg, STP-MH-33-4{157) gy
Control Mo, 426594
Irproving Highway L15=3G i Srand 1eland




12} Disedvantaged Business Fnterprisas Chligetion
The City and Gtate ferther agree 10 ansure tat disadvantaged businoss
artepiises as defined in A9 CFR Part 26 have the madmurm apocrbanify
o paricpate in the perfermance of contracts and subcontracts Franced
in whola ¢rin pam with Paderal funds providad undar this agesment, n
thia regard, the City ahall take all necessary and reazonakle =teps in
acesrdance with 49 CI'R Part 28 to enzure thal disadvanlaged buzinoss
entarprisas hawe tha maximum apperunity to compela far and perfom
conwacts. The City shall not discriminate on the basis of race. color,
natianal arigin, ar sax intha award and parformanse of FHWA aasisted
caniracts.

The City actng a8 a subracipient of Faderal-akd funds an this
praigst goress to adapt the dsadvamragss business enterprise Trogram
of the Btate for the Federal-gid contradts the City enters indo on this
praject.

2 any work serfermed by the Sy, "l of the City Lo carry ot
the requirem=nta sei forth abowe shal conatiiuts breecd of contrect and,
aftor ihe nelifealion af the THWS, may resalt =p termination of the
agreemen] or gonkiact by the State or sush remedy as the State deems
appropriabe.

gy Any changos in ihe roadway geometrics, sither during project consinuction or
gfter the project i= complslas. noeding but nat limitad o access control,
drivowrays, median breaks. paking restrictions or any cther trse contral itarns
ghall require prior agaraval of the State with F2Seral Highway Sdmintsiraiion
CEICUNY BHCE:.
ih} fu provide, where te proposed construction invakies a chatde it tha qradss
establighaa by Jity ardinance, that an amendment b2 said ordinance: ba passed,
reestahlishing said grades as shown [n the plars without cost to tHe State.
SECTICN 2. It is agreeds and undorslaad by the parties hereto that Federal-Aid Poley Guida,
53 CFR e484, "Urility Relecations, Adjugimerts and Raimbursamart”, and Federal Aid Folicy
Cuide. 29 CFR 8450, "Accammodation of Utiltiez" izausd by the LS. D partment of
Transpartaticn. Federal Highway admiristration, as supplamentad, revised or updaetsd
heretafanz, is hereby expressly made A pail o and incorgerated inta this agreemert by this
Praject Mo, 51TP-NH-30-4157) -1-

Contiol Mo, 42682
frnpraving Highway LS 30 i Grand lsland




refaranse. By zigning this agreement, he Clly agrees to adopt, an the improvomenl
conbeplated in this agreemeni the Mebraska Deparment of Foacs' Policy for Accexnmedaling
Litlltles an Stata Higlovay Right of Way issuad by the Stata Augusi, 1968, and itz subsenuant
revisions ar additions.

The Gity further agrees:

(=) T corphy with Meb Bewv. Stal. §38-1367, and thea rubes and magulatons of tha
Department of Roads sefare making ar allewing to be made, any eti'ity
axcavatizn, pavement cubz or performing other activicy upon said highway, and
shall be responsibls to see that all soch work is paifonmed aseordiqg 1o he noles
and regulations of, and by authority o a permit grantsd by the Depa-tment of
Reads of the Stato of Maobraska.

()] T furnish or cawsoe @ b fornishad all of the labor, tocls, equipmenl and
materials for the rehabilitation ¢t & runicipally unad wiliies 22 mads
necaszary by e construction of this project.

() To prepars and submit to the State vpon receipt of preliminasy canstroction
rlama far this project a plan and estimate detailng anticipaled location ard
ronbaeternent cocls for lha mbabilitator of all municips:ly coned Uilitiss as
miade necessary by tia project. 1t is mutuslly urderstood that 2!l nonbattarmeanl
mLnicipal utility rehabilitation coste within the corporate limiks af the Ciby will
become a project cozl, bot that autside said City limite only the nonbetiennent
pattian of the rehakilitabion cosss of facilities aumently acsug-ying pri';'ﬂte fight af
way will ke reimturs;ed. Tha cost of nonboticrmen: rehakilitation of muricipally
owned and opersted utilities within the corporate limits is currertly Lrkner.
Shacld Ihis praject necessisate the nanbatierment rehabilitaticn of any
rrurnespally awnad snd apsrated wtilitias, the parties herats agrac to ontar ivto an
agreemonl la pravide for the design and construction of the nonbebement
ulilties and Ee reimburgsment to the City for the Siate's share of the costs of the
1ehahilitadicon of milepally osned and operated wtilities. Said agresarmeant shal

ba antered inte prior ko utility weo heginning.

Froject No. STP-NH-30-4(767} . 4
Control Mo, 42539
[rproving Highway LS-300in Grand ksland




SECTION 3. The Cily and Slalo agnis the City's project funding share will be as follows:

a. 'lhe City # funding share will be 50% of the preliminany engireering, canstrustion and
conatnuction engineering total costs for the particn of the project within -he corparate
timits. The City will nat relinquish Fedaral TR Fuads fae 1be City'e cost share, only local
funds sulll b uged tor ihe abowa onst share. The tolal oost is corrently cetmated o ba
$84T.409. with the City's ahare cumenthy estimated o e $425, 705 Baih perties

" recoegnize thie is a sraliminary astivnate and the finsl sost may well be Righer ar lower.
Costs incumed by the State with respect to the entire praject shall be considersd aa a
parl of the latal cosl of the praject to be paid oot of Gity and StaleiFedarsl funds. The
State ray, 2 16 digarallan, inveice the City for costs incumed by the State pricr to leiting
and during th= pregression of fhe preiect. Upon award of a consruation cantiaeat ths
State will inviice Iha City for their $0% share of the construstion, construction
engingering and 503 of the unbilled peliminary cngincodng. The City agraes b say
tha Stata within 30 days aiar seoeipl of tha inveics from the Stade. The final ssttlement
babaean the State and the Gily will be made following final auditz and when the final
cogls have been determined by the Stanz.

b The City and State agres the fimal Cliy Cosl Share shall b= determired in accerdancs to
the terng and conditions set Forti os follows:

1) Preliminany Enginaaring: Tha State will delermine he Cite's praliminary

engineering cost share by dviding the project s btal grelimicany enginesnng cost by the
project'z total eonstruction cost and then mutipying the resuling pocontaga timas tha
City's congtruction cost share.

(A1 Gengkugion: The City's share of tha canstruction costs sfall bs determinad by
the State fram bid prices ard plan quantities, and any constructon ereditz or additional
charges dus. Construction cradits or additional chargas dus will be mada via shange
ordets ahanced suaniities and clan revlsinns, barsinafier collactively refernsd tno a3
*Changes’. The Stale will have solz authority o allew any Change required for
penstruction of this projeci. When a Changs iz ordersd or approved by the State, the
City's share af the aost shall ke adjuztad in an ameunt agqual to the City's cost 2harn
percentaze of the additional costs or savings that result From said Change. Prior to Fe

issung of & Change, the Stale @it nalify the City of any change in saricipation.

Traject Mo, STH-MH-3-10157) -B-
Cantral Mo, A28
Impraviag Highway US-30in Grand Island




[} Consruction Erminsering: The Siate will determinge the Ciy's construction

enginenring cost sham oy divid ng the preject's takal conslruction chgineenng cost by
the: projecs kztel conatroslizh easl and Ihan mollplyng the resulting percentags times

the Gity’s canstruction cost sharg.

SECTION 4. The Federa: share of tnis praiect shall b2 redimad by any project speciiic locai
propetty assessments thal exceed the approprate facal shane onthis piojsci. Thiz 15 subject to
State revizwe,
SECTION 9. Al traffic cortrol devices wilk conform to the Iaiest approved edition of the Manval
an Undorm Trafic Cantral Deveoes and the Nebraska Supplement Lhesela, [T e ity is to
perfcim or contract for any wek, they will dewslop a traffic control plan. The plan ‘sl be
providedd 10 tha Siate’s Project Manager for approval and acceptance. |t will 2a tha City's
responsibility for the oparation and maintananca of tha approved traffic centrel plan The City
fudher agrees <o cornply with all traffic safiety regulations. including those prescribed it the
lates| approved editior of the Manual of Uniferm Traffic Conbol Devicas and ‘o usa catlicn
when werk:me Incthe State right of weay and provida approeiate tafic contra’ to dirgat e,
SECTIDN 6. It is herehy agresc that plaas and specifications for the aboya mentioned project
will ha an filz in the office of te Gepartrrenl of Reads, Linealn, Mebraska.
SECTION 7. Tae City and State will Al cadparate ta calss tha ratnaval fram public dght of
way, o correctfon or alszration inthe public right of way, As recessary for the sonstrustion of
*he aforesa:s project, af Al pice lincs, poles or other underground or owerhead sendcoes not
owned by the City and are [agalad within Wha carpoerata limits.
SCCTION &. The 3tae hereby agrass:
2ol | o prepare and somwey b tho City, prior to construction, plans for the ooposed
subjzet projoct.
b Toadverllze and conduct a [etting and receivs bids on the cortemplate:d
mprovement. The City agraas that the State will award e contract ta the
[z respongible bidder and that said cantract skall be zigned only by the
Blate.
[cl Ta suparvies and sauss compieticn of 12 construction 5f the improverment ag
shawwh in tha slans.
i To acquire all additional right of way and do all things, v pursuarse at the
aforeeaid praject, not specifically azsumsd by (ha Ty
Project Me, ST12-MH-3-40157) -6 -

Zantral Mo, 42699
Improwing Highway LIS-20 in Grand |slang




(&) Ta reimburge the City for the nonbetiemient rerabiliiation of municically ownad
ity faciliies as provided in Seclien 2{c).

by Ta deteur traffic during the constrislion of the ramp, a'ong Cld Potash Highway

and YWebb Road, as shown on Exhibit "0, aktached aereto and heeby madc a
part of this agreensrt
SECTION 2. The parties herele agres that the State shall maks sale determinat’zn as to the
e dulited of the conslrdolion For Lhis projecl,

IMWITHESS WIHEREDF, the parties harato havo causad these presants to be

axacutad by their propar officials hameunto duby autwrzad as af the dabes Balou indicated.

EXECUTED kv the Sity tis day of L3011,
ATTEET: CIPY OF GRAMD IELAND
City Clarg hlzwaT

EXECUTED by the State Lhis day of c2

STATE Ol MERRASKA
DEPARTMEMNT OF ROADS
James J. Knatt. PLE.

Foadway Dosian Enginecr

RECOLMEMNTED:
Wiaslay Wahlgren, F.E.

Oistrict 4 Fnginaer

ALIR{H-R

Project Mo, STP-NH-30-4{57} i
Control Mo, 42699
Improwving Highwey US-32 in Grand fsland
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MOMDOISCRIMINATION CLAUSES

During the performance of this cortract, the cortracter, for itself, il assignees ang successons
ininterest [hereinattor redorecd 1o a2 the "contractor™). agrees as [alows:

{1

(=)

i3

(5%

I8

Compliance with Regulations:  The Contreslar will comply wilk the Regulations of the
Dapariment of Transportation relativa 1 nondiscrimination in fadarally agziztad
programs of the Deparment of Transportetion (Title 45, Code of Federal Regulations,
Parts 71 and 27, hereinafar refanad to 25 the Regulations), which ars herein
incorcarated by reference and made 3 part of this contract.

MNargiggriminatizm The sontractor, with regard B the work, peiormed by it ater aeand
and priar ta cormpletion of the somiract work, well not disciminate on lhe basis
digzbility, race. color, sex, religion or national origin in the sekaction 31d retentian of
subcontracters. incluging procurements of materisls and leases of equipment. The
cantractor will not participate ather dirgctly or indiractly it the discrmitatian gearbited
by Secticn 21.3 of the Regulaions, includirg emplovment practices when the contract
niwers & pragram set forth in Appendix A "B and 00 of Pat 21 of the Reguladions.

Solicitaticns Far Subcontracts, eluding Procuremenls of Materals and Egquipmert: |n
all sakickaticns atthar by competitive sidding or negotistion made by e contractor far
Wwarnk 1o be performad undar 2 subcontract, including procursments of materisls or
eouipment. each patential subconiractor ar supplier shall e netifed by the contrackar of
the pontraclo's obligations under this contrani and the Regulaiions refative to
nondizeriminalion on the basis of disabelity, race, oolon, s2x, religion or naticnal arigin.

Informatizn and Bepers: The sontracter will provide all infemmation and reports required
by the Requlations, or ordars and instneticns isswed gursiant harete, and will pemit
access to its baoks, recards, accounis, other sourcss of infarnation, and ils facilliees as
may ke determined by the Stade Highway Dieparttment or the Faderal Highmay
Adminstration to be pertivent tn ascesta’n compliance with such Regulations, orgers and
instructions. Wheqe any informaticn required of a centraclar is in tha exclusiva
pozasegion of anolher wha fails o7 refuses to furmish his Information, the cantractar
ehall 5o cartify 1o tha Stata Highway Deparlmant, or the Faderal Highway Admiristration
az apropriate, and shall 22t forth what efforte it haz made to oatain the infommation.

Hancfions for Noncamplares: Inlhe ovenl of 1ha somiractar's norsompliance with the
nandiscrimination provisians af this contract, the Slata Highway Departmant shall
mpese wuch comtraci sangtiony 83 it or the Faderal Highway Adminiscraion may
datenning o be appropriats, including but not findad Lo,

1a) withheldirs of paymants bt the centracker under the comtract urtif the cortractor
complics, andfar

s cangeilakion, ferminalion or suspensian of ha conlract, [0 whcle ar in part.

Incorporation of Moowisions: The contractar will inciude 12 provisions of paragraph (1)
g (50 avery subeantract, including procuraments of matarials and laaseas of
aquiprnant, Lnlass excampt by the Reguiations. erder. or instuctions issue2 pursuart
thereto. The cortraciar will (ake such action with respect fo any subootract ar
pracurement as the Stale Faaboay Dapartment o tha Faderal Flighwiay Administratloh
may diracl a5 a means af enfarcing such provisions including saactions for
nehcomzliance: Provided, howewer, that. in the event a conbractor becomes imvoved in.
or is hreatzned with, litigalion with & subcantrastor of sUppler a5 a rasult of sush
dirsgiion, e gontractor may reduest the State to anter imo such litigation o protact the
intareste of tha Siate, and in addition, the contractor may requesl the Uniled Staes to
enter inio such litigation 12 protect the interssts of the Liniied Stales.

CXHIBIT "G
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RESOLUTION 2011-358

WHEREAS, the Nebraska Department of Roadsisimproving US Highway 30 from west
of the US Highway 30 and US Highway 281 junction and extending east to the junction of USHighway 30
and Broadwd| Avenue; and

WHEREAS, such improvements shal consst of repairing concrete pavement, curbs and
bridge joints; diamond grinding the concrete roadway and resurfacing shoulders and the ramps & the US
Highway 30 and US Highway 281 interchange; and new pavement markings; and

WHEREAS, the City’ s share is estimated to be $423,705.00; and

WHEREAS, an agreement with the Nebraska Department of Roadsisrequired to proceed
with this project.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the agreement with the Nebraska Department of
Roads for the improvement to US Highway 30 is hereby approved.

BE IT FURTHER RESOLVED, that the Mayor is hereby authorized and directed to
execute such agreement on behdf of the City of Grand Idand.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 1, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G14

#2011-359 - Approving Certificate of Final Completion for Sugar
Beet Ditch Piping at Suck’s L ake; Drainage Project No. 2011-D-3

Staff Contact: John Coallins, Public Works Dir ector

I
City of Grand Island City Council



Council Agenda M emo

From: Terry Brown, Manager of Engineering Services

M eeting: December 6, 2011

Subject: Approving Certificate of Fina Completion for Sugar
Beet Ditch Piping at Suck’s Lake; Drainage Project No.
2011-D-3

ltem #'s: G-14

Presenter(9): John Callins, Public Works Director

Backqground

The Diamond Engineering Company of Grand Island, Nebraska was awarded a
$69,664.40 bid by the City Council on September 27, 2011 to alow for the lining of what
isreferred to as the Sugar Beet Ditch and additional piping for better drainage, as well as
ease in maintenance. This project also reduced the chance of a potentially hazardous
situation, as there was a possibility of an individua falling into the open ditch. Work on
the project commenced on October 12, 2011 and was completed on November 28, 2011.

On November 8, 2011 City Council approved Change Order No. 1, which allowed
additional work requiring extra tree removal to improve aesthetics, removal of headwall
for constructability; and relocation of area inlets with smaller concrete pads for improved
drainage, which are more appropriate for this recreational area. Change Order No. 1
increased this project cost by $12,550.00, for atotal contract amount of $82,214.40.

Discussion

The project was completed in accordance with the terms, conditions and stipulations of
the bidding process The project cost was overrun by $6,121.04, with work being
completed at a total cost of $88,335.46. The project required more sgquare feet of
sidewak remova and replacement in both Bid Sections “A” and “B” from the origina
plan quantities; this was discovered once work began. There was also additional fill that
was needed to complete the filling in of the ditch, which was not known until the end
phase of the project.



Alternatives

It appears that the Council has the following alternatives concerning the issue at hand.
The Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

Eal SN\

Recommendation

City Administration recommends that the Council approve the Certificate of Final
Completion for the Sugar Beet Ditch Piping at Suck’s Lake; Drainage Project No. 2011-
D-3.

Sample Motion

Move to approve the Certificate of Final Completion.



ENGINEER’S CERTIFICATE OF FINAL COMPLETION

Sugar Beet Ditch Piping @ Suck’s Lake; Project No. 2011-D-3
CITY OF GRAND ISLAND, NEBRASKA
December 6, 2011

TO THE MEMBERS OF THE COUNCIL
CITY OF GRAND ISLAND
GRAND ISLAND, NEBRASKA

This is to certify that the Sugar Beet Ditch Piping @ Suck’s Lake; Project No. 2011-D-3 has been fully

completed by The Diamond Engineering Company of Grand Island, Nebraska under the contract dated
September 27, 2011. The work has been completed in accordance with the terms, conditions, and stipulations
of said contract and complies with the contract, the plans and specifications. The work is hereby accepted for
the City of Grand Island, Nebraska, by me as Public Works Director in accordance with the provisions of
Section 16-650 R.R.S., 1943.

Sugar Beet Ditch Piping @ Suck’s Lake: Project No. 2011-D-3

Iﬁ? Description ngtr?tlity Unit | Unit Price Total Cost
Bid Section "A"
Construct 36" Polypropylene Storm Sewer

1| Pipe 176.00 1. $59.40 $10,454.40
2 | Remove & Salvage 36" C.M.P. 20.00 | I.f. $4.75 $95.00
3 | Remove & Replace Concrete Sidewalk 153.10 | s.f. $4.85 $742.54
4 | Remove & Relocate 36" Flared End 1.00| ea. $146.60 $146.60
5 | Furnish & Place Fill 400.00 | c.y. $11.60 $4,640.00
6 | Seeding 0.16 | ac. $1,865.00 $298.40
7 | 36" x 30" Tee with Standard 30" Grate 1.00| ea. $2,150.00 $2,150.00

Total Bid Section A = $18,526.94

Bid Section "B"
Concstruct 36" Polypropylene Storm Sewer

1 | Pipe 128.00 | ILf. $59.40 $7,603.20
2 | Remove & Salvage 36" C.M.P. 20.00| Lf. $4.75 $95.00
3 | Remove & Replace Concrete Sidewalk 186.30 | s.f. $4.85 $903.56
4 | Remove & Replace 36" Flared End 0.00| ea. $146.60 $0.00
5 | Furnish & Place Fill 290.00| c.y. $11.60 $3,364.00
6 | Seeding 0.12| ac. $1,865.00 $223.80
7 | 36" x 30" Tee with Standard 30" Grate 1.00| ea. $2,150.00 $2,150.00

Total Bid Section B =

$14,339.56




Bid Section "C'

1 | Construct 36" HDPE N-12 Storm Sewer Pipe 376.00 Lf. $47.85 $17,991.60
2 | Construct 4'x8' Junction Box 1.00 | ea. $3,065.00 $3,065.00
3 | Construct Junciton Box with Beehive Inlet 0.00 | ea. $1,870.00 $0.00
4 | Remove 36" Flared End Section 200 | ea. $100.00 $200.00
5 | Furnish & Place Fill 1173.00 | c.y. $11.60 $13,606.80
6 | Seeding 0.67 | ac. $1,865.00 $1,249.55
7| 36" x 30" Tee with Standard 30" Grate 2.00| ea. $2,010.00 $4,020.00
Total Bid Section C = $40,132.95

Change Order No. 1
CO1-1| Tree Removal 7.00 | ea. $500.00 $3,500.00
CO1-2 | Headwall Removal 1.00 | ea. $500.00 $500.00
CO1-3| 10" HDPE 58.20 Lf. $80.00 $4,656.00
CO1-4| 90° Installed Fitting (10") 3.00| ea. $175.00 $525.00
CO1-5| 10" Insert-a-tee 3.00| ea. $730.00 $2,190.00
CO1-6 | Installed 1" HDPE Riser & Drop in Grate 3.00| ea. $190.00 $570.00
CO1-7 | Concrete Pad (3' x 3" 3.00| ea. $425.00 $1,275.00
CO1-8| 24" Drop in Grate 4.00| ea. $530.00 $2,120.00
Total Bid Section C = $15,336.00
Grand Total - Bid Sections A, B, C, Change Order No. 1 = $88,335.44

I hereby recommend that the Engineer’s Certificate of Final Completion for the Sugar Beet Ditch Pipng @
Suck’s Lake; Project No. 2011-D-3 be approved.

John Collins — City Engineer/Public Works Director

Jay Vavricek — Mayor



RESOLUTION 2011-359

WHEREAS, the City Engineer/Public Works Director for the City Of Grand
Idand has issued a Certificate of Completion for the Sugar Beet Ditch Piping at Suck’s Lake;
Drainage Project No. 2011-D-3, certifying that The Dianond Engineering Company of Grand
Island, Nebraska, under contract, has completed the project; and

WHEREAS, the City Engineer/Public Works Director recommends the
acceptance of the project; and

WHEREAS, the Mayor concurs with the recommendation of the City
Engineer/Public Works Director; and

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL
OF THE CITY OF GRAND ISLAND, NEBRASKA, that the Certificate of Final Completion for
the Sugar Beet Ditch Piping at Suck’s Lake; Drainage Project No. 2011-D-3, is hereby
confirmed.

Adopted by the City Council of the City of Grand Island, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form ©
December 2, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G15

#2011-360 - Approving State Bid Award for (1) 2012 3/4 Ton Ford

F250 4x4 Pickup for the Solid Waste Division of the Public Works
Department

Staff Contact: John Coallins, Public Works Dir ector

I
City of Grand Island

City Council



Council Agenda M emo

From: Jeff Wattier, Solid Waste Superintendent
M eeting: December 6, 2011
Subj ect: Approving State Bid Award for (1) 2012 3/4 Ton Ford

F250 4x4 Pickup for the Solid Waste Division of the
Public Works Department

ltem #'s: G-15

Presenter(9): John Coallins, Public Works Director

Backqground

The Solid Waste Division of the Public Works Department budgeted for a pickup to be
used in daily operations at the Landfill. The approved FY 2012 Solid Waste Division
budget includes $30,000.00 for this purchase.

Discussion

The vehicle specifications awarded under State of Nebraska Contract #13092 OC meet all
of the requirements for the Solid Waste Division vehicle. Anderson Ford Lincoln
Mercury of Lincoln, Nebraska submitted a bid with no exceptions in the amount of
$23,346.00. There are sufficient funds for this purchase in Account No. 50530043-85625.

Alternatives

It appears that the Council has the following alternatives concerning the issue at hand.
The Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

~wph P



Recommendation

Public Works Administration recommends that the Council approve the State Bid Award
to Anderson Ford Lincoln Mercury in the amount of $23,346.00 for the 2012 F250 4x4
pickup for the Solid Waste Division of the Public Works Department.

Sample M otion

Move to approve the State Bid Award to Anderson Ford Lincoln Mercury in the amount
of $23,346.00 for the 2012 F250 4x4 pickup for the Solid Waste Division of the Public
Works Department.



RESOLUTION 2011-360

WHEREAS, the Solid Waste Divison of the Public Works Department for the City of
Grand Idand, budgeted for avehiclein the 2011/2012 fiscd year; and

WHEREAS, sad vehicle, a2012 Ford F250 4x4 Pickup, can be obtained from the State
Contract holder; and

WHEREAS, purchasing the vehicle from the State Contract holder meets dl statutory
bidding requirements; and

WHEREAS, the funding for such vehicleis provided in the 2011/2012 budget.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the purchase of a2012 Ford F250 4x4 Pickup in
the amount of $23,346.00 from the State Contract holder, Anderson Ford Lincoln Mercury of Lincoln,
Nebraska, is hereby approved.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 1, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem G16

#2011-361 - Approving Supplemental Agreement No. 4 with
Schemmer Associates for Engineering Consulting Servicesfor the
Walk to Walnut Project

Staff Contact: John Coallins, Public Works Dir ector

City of Grand Island City Council



Council Agenda M emo

From: Scott Griepenstroh, Project Manager
M eeting: December 6, 2011
Subject: Approving Supplemental Agreement No. 4 with

Schemmer Associates for Engineering Consulting
Services for the Walk to Walnut Project

[tem #'s: G-16

Presenter (s): Scott Griepenstroh, Project Manager

Backqground

The Walk to Walnut project will realign the main driveway to Walnut Middle School to
match up with the intersection of 15th Street and Custer Avenue and install a traffic
signal. The project is mostly funded with Safe Routes to School (SRTS) funds authorized
by the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for
Users Act (SAFETEA-LU) that are administered by the Nebraska Department of Roads
(NDOR). The project will make it safer for children crossing Custer Avenue and
encourage more walking and biking to school. The federa aid funding cap for individual
SRTS projects is $250,000.

On May 27, 2008, the City Council approved a Professional Services Agreement with
The Schemmer Associates, Inc. of Lincoln, Nebraska, with Rockwell and Associates,
L.L.C. of Grand Island, Nebraska as a Sub-consultant. The original agreement was for a
total of $33,388.05.

On December 2, 2008, the City Council approved Amendment No. 1 for $11,135.46,
which provided for additional engineering services to address impacts to resources
developed with Land and Water Conservation Fund (LWCF) funds, as per Section 6(f) of
the Land and Water Conservation Fund Act of 1965. The detention cell land where the
main driveway will be relocated was purchased and developed using LWCF funds, and
the land that is being converted by the project has to be replaced.

On May 24, 2011, the City Council approved Amendment No. 2 in the amount of
$26,785.81 to provide for additional environmenta review services, coordination and
review of Plans, Specifications and Estimate package submittal, and conversion to
NDOR construction specifications necessary to complete the project.



On July 12, 2011, the City Council approved Amendment No. 3, which was developed by
NDOR to provide language to explicitly state that the engineering services provided for
in Amendment No. 2 would be funded only by the Local Public Agency and non
participating for Federal Aid.

Discussion

Prior to moving forward with acquisition of right-of-way, certain preliminary engineering
services must be completed as per NDOR's Right-of-Way Acquisition Guide for Local
Public Agencies. The services include work associated with preparation of right-of-way
(ROW) plans and performing atitle research. The scope of this additional work could not
be determined until recently.

Although the original agreement for preliminary engineering included ROW services in
the scope, plan design changes were made in order to comply with Land and Water
Conservation Fund land conversion requirements as per guidance from NDOR and the
Federal Highway Administration in a June 29, 2011 meeting. The guidance resulted in a
better option for addressing the land conversion and for achieving timely completion of
the project.

Origina Agreement $33,388.05
Amendment No. 1 $11,135.46
Amendment No. 2 $26,785.81
Amendment No. 3 $0.00
Amendment No. 4 $4,920.71
Total Revised Agreement $76,230.03

The origina estimate for all costs for this project was $271,944, with $22,940 funded by
in kind donations (landscaping and irrigation) and a cash match from Grand Island Public
Schools. The maximum preliminary engineering expenses to be funded with SRTS funds,
as per the Program Agreement, is $21,756. All costs exceeding the $21,756 limit are to
be funded by the City of Grand Idand. The engineering services provided for in this
supplemental agreement are to be funded only by the Local Public Agency and non
participating for Federal Aid.

Submittal of 90% Plans, completion of environmental clearance, and acquisition of right

of way are anticipated to be completed in the next three months. Construction of this
project is anticipated to be completed in 2012.

Alternatives

It appears that the Council has the following aternatives concerning the issue at hand.
The Council may:

1. Move to approve



2. Refer the issue to a Committee
3. Postpone the issue to future date
4. Take no action on the issue

Recommendation

City Administration recommends that the Council approve Amendment No. 4 to the
Agreement for Preliminary Engineering Consulting Services for the Safe Routes To
Schools Walk to Walnut Project.

Sample M otion

Move to approve Amendment No. 4.
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RESOLUTION 2011-361

WHEREAS, on May 27, 2008, by Resolution 2008-147, the City Council of the City
of Grand Idand approved an agreement with The Schemmer Associates, Inc. of Lincoln, Nebraska,
with Rockwell & Associates of Grand Idand, Nebraska as a sub-consultant, in the amount of
$33,388.05, to perform design services for the Safe Routes to Schools Walk to Walnut Project; and

WHEREAS, on December 2, 2008, by Resolution 2008-340, the City Counail for the City
of Grand Idand approved Amendment No. 1, in the amount of $11,135.46, to the origina agreement for
consulting servicesto addressimpacts to resources devel oped with Land and Water Conservation fundsas
per Section 6(f) of the Land and Water Conservation Fund Act of 1965; and

WHEREAS, on May 24, 2011, by Resolution 2011- 128, the City Council for theCity of
Grand Idand approved Amendment No. 2, in the amount of $26,785.81, to the origina agreement for
conaulting servicesto addressincreased requirementsfor documenting and resolving environmenta impacts
and to convert existing plans to comply with Nebraska Department of Roads Construction Specifications;
and

WHEREAS, July 12, 2011, by Resolution 2011-167, the City Council for the City of
Grand Idand approved Amendment No. 3 to the origina agreement to providefor thework stipulated in
Amendment No. 2 to be funded soldly with LPA funds and to be non-participating for Federa Aid.

WHEREAS, it is necessary to amend the agreement for recently determined consulting
services for work required prior to moving forward with acquisition of right-of-way ; and

WHEREAS, cogts of the additional services shal not exceed $,920.71; with atotd
consulting service cost of $76,230.03.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the amendment to the agreement with The
Schemmer Associates, Inc. of Lincoln, Nebraska, with Rockwell & Associates of Grand Idand, Nebraska
as a sub-consultant is hereby approved.

BE IT FURTHER RESOLVED, that the Mayor is hereby authorized and directed to
execute the amendment to the agreement for such services on behdf of the City of Grand Idand.

Approved as to Form &
December 2, 2011 o City Attorney




Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk



City of Grand Island

Tuesday, December 06, 2011
Council Session

[tem |1

#2011-362 - Consider ation of Request from GIPH Restaurants,
LL C dba Pizza Hut, 707 North Diers Avenuefor a Class“A”
Liquor Licenseand Liquor Manager Designation for Scott
Kemery, 4156 Vermont Avenue

Thisitem relates to the aforementioned Public Hearing item E-1.

Staff Contact: RaNae Edwards

City of Grand Island City Council



RESOLUTION 2011-362

WHEREAS, an gpplication was filed by GIPH Restaurants, LLC doing busnessasPizza
Hut, 707 North Diers Avenue for a Class "A" Liquor License; and

WHEREAS, a public hearing notice was published in the Grand Island I ndependent as
required by state law on November 26, 2011; such publication cost being $20.31; and

WHEREAS, apublic hearing washeld on December 6, 2011 for the purposeof discussng
such liquor license gpplication.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that:

The City of Grand Idand hereby recommends gpprova of the above-identified
liquor license gpplication contingent upon find ingpections.

The City of Grand Idand hereby makes no recommendation as to the above-
identified liquor license application.

The City of Grand Idand hereby makes no recommendation as to the above-
identified liquor license application with the following Stipulaions

The City of Grand Idand hereby recommendsdenid of the above-identified liquor
license gpplication for the following reasons,

The City of Grand Idand hereby recommends approva of Scott Kemery, 4156
Vermont Avenue asliquor manager of such business contingent upon completinga
state gpproved acohol server/seller program.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 1, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

[tem |2

#2011-363 - Consideration of Request from GIPH Restaurants,
LL C dba Pizza Hut, 1608 South L ocust Street for a Class“A”
Liquor Licenseand Liquor Manager Designation for Scott
Kemery, 4156 Vermont Avenue

Thisitem relates to the aforementioned Public Hearing item E-2.

Staff Contact: RaNae Edwards

City of Grand Island City Council



RESOLUTION 2011-363

WHEREAS, an gpplication was filed by GIPH Restaurants, LLC doing busnessasPizza
Hut, 1608 South Locust Street for a Class "A" Liquor License; and

WHEREAS, a public hearing notice was published in the Grand Island I ndependent as
required by state law on November 26, 2011; such publication cost being $20.31; and

WHEREAS, apublic hearing washeld on December 6, 2011 for the purposeof discussng
such liquor license gpplication.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that:

The City of Grand Idand hereby recommends gpprova of the above-identified
liquor license gpplication contingent upon find ingpections.

The City of Grand Idand hereby makes no recommendation as to the above-
identified liquor license application.

The City of Grand Idand hereby makes no recommendation as to the above-
identified liquor license application with the following Stipulaions

The City of Grand Idand hereby recommends denid of the above-identified liquor
license gpplication for the following reasons,

The City of Grand Idand hereby recommends approva of Scott Kemery, 4156
Vermont Avenue asliquor manager of such business contingent upon completinga
state gpproved acohol server/seller program.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 1, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem |3

#2011-364 - Approving Utilities Relocation Agreement with the
Burlington Northern Santa Fe Railroad for Double Track Project

Staff Contact: Tim Luchsinger

I
City of Grand Island City Council



Council Agenda M emo

From: Timothy Luchsinger, Utilities Director
Robert Sivick, City Attorney

M eeting: December 6, 2011
Subj ect: BNSF Double Track Project Master Utility Relocation
Agreement
ltem #'s: -3
Presenter(9): Timothy Luchsinger, Utilities Director
Background

In 1993, Burlington Northern Railroad completed an elevated rail overpass to eliminate
traffic conflicts caused by an at-grade crossing with the Union Pacific Railroad. In April
of this year, the City was advised by BNSF that they were proceeding with a project to
widen this overpass to a double track to alleviate traffic congestion as a result of multiple
tracks reducing to a single track through Grand Idand. As a result of this, multiple
electrical, water, and sawer utility crossings by the City across BNSF right-of-way will
need to be modified to accommodate the track improvement project. These modifications
include either relocating utilities or encasement of the utilities to current railroad crossing
standards. BNSF would also like to acquire portions of Utilities Department properties
adjoining BNSF property south of the JBS facility and at the Burdick Station. Crossing
agreements currently in place with BNSF require that utilities conflicts in railroad right-
of-way be corrected at the City’s expense. Relocations outside of railroad right-of-way
and acquisition of City property are subject to negotiations regarding compensation

Discussion

In order to expedite some of the logistic and regulatory processes needed to meet their
project schedule, BNSF has offered to undertake the design and relocation of all utility
crossings at their expense, in exchange for transfer of the required Utilities Department
property and other considerations. Their proposed Master Utility Relocation Agreement
is attached. The other considerations include the following.

The City will cooperate and refrain from causing any delays and will grant any
required construction approvals.



The City will complete work, designated to be by the City, in accordance with the
project schedule.

The City will resolve any construction issues within two business days.

The City will provide review of all utility design by the BNSF within one week.
The City will execute standard crossing agreements for all utilities in BNSF right-
of-way within six months.

The City will provide all property rights and temporary construction easements
within one month.

The BNSF will acquire all property rights for relocating utilities outside of BNSF
right-of-way, except where the City must exercise the right of eminent domain.

Subject to approval of the utility agreement, the BNSF will provide aesthetic treatment to
the retaining wall that will be used on much of the project, to improve its appearance and
reduce the impact of graffiti.

City staff has reviewed the BNSF Master Utility Relocation Agreement and recommends
that the Mayor be authorized for its execution on the City’s behalf.

Alternatives

It appears that the Council has the following alternatives concerning the issue at hand.
The Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

E N o

Recommendation

City Administration recommends that the Council approve the BNSF Master Utility
Relocation Agreement and authorize its execution by the Mayor.

Sample Motion

Move to approve the BNSF Master Utility Relocation Agreement and authorize its
execution by the Mayor.



Todd M. Kuhn, PE BNSF Railway Company

Manager Engineering 3700 Globeville Road

RAILWAY Denver, CO 80216

303-480-6582 (Office)
303-319-0542 (Cell)
Todd.Kuhn@bnsf.com

November 21, 2011

Robert J. Sivick

Grand Island City Attorney
Grand Island City Hall

100 East First Street

P.O. Box 1968

Grand I[sland, NE 68802

Dear Mr. Sivick:

As you know, BNSF Railway will be constructing a second main track through Grand Island alongside our
existing single main track. Concrete retaining walls will be used to construct the new BNSF grade along
the west side of our current right-of-way between the Union Pacific tracks and Capital Avenue. These
retaining walls are necessary to avoid significant impacts to adjacent property owners. At the City’s
request, BNSF has reviewed the addition of an aesthetic treatment to these proposed walls. Pending City
Council approval of the Master Utility Relocation Agreement on December 6, 2011, BNSF will include the
below-described aesthetic treatment on our proposed retaining walls.

The aesthetic treatment will consist of casting the face of the retaining walls with a formliner that creates
the appearance of a natural stacked stone wall. The Georgia Ashlar formliner has a relatively random,
natural appearance, and the shallow depth of the aesthetic “mortar” lines will reduce the potential for wall
climbing. Example photos of the wall appearance are attached to this letter.

Additionally, these retaining wall surfaces that are within the reach of vandals will be treated with a graffiti
protection barrier. This product will be applied to the exposed concrete surfaces and will prevent paint
from being absorbed into the voids of the concrete. Prevention of paint absorption results in easier
cleanup of the concrete surfaces with minimal permanent staining from graffiti.

If you have any questions, please contact me at (303) 480-6582 or todd.kuhn@bnsf.com.

Sincerely,

TH WA ———

Todd M. Kuhn, PE
Manager Engineering

Attachments



Figure 1. Georgia Ashlar Formliner Appearance
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Figure 2. Georgia Ashlar Cut Sheet Image
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MASTER UTILITY RELOCATION AGREEMENT

THIS UTILITY RELOCATION AGREEMENT (this "Agreement") is entered into and
effective as of this day of , 20 (the “Effective
Date”), by and between the CITY OF GRAND ISLAND, NEBRASKA (the "City"), and
BNSF RAILWAY COMPANY, a Delaware corporation ("BNSF").

RECITALS

A. BNSF plans to construct a second main track on the Ravenna Subdivision
passing through Grand Island, Nebraska (the "Project").

B. BNSF has notified the City that certain of its utility facilities and appurtenances
(the "Utilities") are in locational conflict with the Project and has requested that
the City relocate the Ultilities in order to accommodate the Project.

C. With respect to certain Utilities under permits obligating the City to undertake
relocations and other Utilities without existing permits between the City and
BNSF and/or its predecessors, BNSF desires to cause such relocations to occur
at its cost.

D. Due to budgetary and other resource restraints, the City has been unable to
relocate the Utilities; therefore, BNSF has requested that the City allow BNSF to
undertake a relocation of the Utilities (the "Work") as necessary to accommodate
the Project.

E. The parties desire to enter into this Agreement to outline their respective
obligations regarding the cost and timely execution of the Work.

NOW, THEREFORE, for the mutual covenants contained herein and other good and
valuable consideration, the sufficiency of which is hereby acknowledged, the parties
hereby agree as follows:

1) BNSF Obligations

a) BNSF shall fund one hundred percent (100%) of the cost of the Work
required by the Project and initiated after the Effective Date. The
execution of this Agreement shall in no way impair preexisting agreements
between the parties as to Work commenced prior to the Effective Date.
The respective Work obligations of the parties are set forth on Exhibit A,
which is attached hereto and incorporated by this reference. Funding
obligations assumed by BNSF under this Section 1(a) shall also include
funding for Work that the City is obligated to fund under the terms of
existing utility permits between the parties as well as Utilities encroaching
on BNSF property without permits. However, voluntary payment by BNSF
for Work which it otherwise has no contractual payment obligation shall in

1



no way be construed as a waiver of any of its other rights with respect to
the City under existing and future utility permits.

b) Reimbursement to the City for Work completed by City forces shall be in

c)

accordance with the rate schedule set forth in Exhibit B, which is attached
hereto and incorporated by this reference.

For all Work funded by BNSF in accordance with subsection (a) above,
BNSF shall be free to use a contractor of its choosing.

2) City Obligations

a)

b)

The City agrees to cooperate in all respects with BNSF throughout the
course of the Project and otherwise refrain from causing any delay in the
execution of Work whatsoever. The City further agrees to grant BNSF any
required construction approvals and acquire any third party approvals
required for the Work under this Agreement.

For Work which the City, using its own forces, agrees to complete in
accordance with the schedule for Work set forth in Exhibit A, the City shall
provide contact information for a primary and secondary representative for
the purpose of coordinating such work with BNSF.

i. The City's representatives shall cooperate with BNSF and BNSF'’s
contractor in the coordination of Work the City elects to perform
with its own forces.

ii. In agreeing to the timing of the parties respective Work obligations
to be contained in Exhibit A, the schedule for Work undertaken by
the City shall in no way adversely affect the Work to be performed
by BNSF’s contractor.

iii. For any Work undertaken by the City on BNSF’s right of way, the
City shall pay for the cost of flagging services.

iv. In the event that the City fails to complete Work it elects to
complete using its own forces in advance of the deadlines set forth
in Exhibit A, BNSF shall have the right to complete such Work
using its own contractor. Further, the City shall forfeit its right to
reimbursement from BNSF under this Agreement to the extent of
any Work not completed in accordance with the timelines set forth
in Exhibit A.

The City agrees to resolve any and all construction issues which may
arise throughout the course of the Work within two business days of its
initial receipt of notice of such issues fom BNSF or BNSF’s contractor.
When giving the City notice of construction issues, BNSF shall also
provide the City with its recommended resolution of such issue. In the
event that the City fails to resolve any such construction issue within two
business days, the City will be deemed to have concurred in the resolution
of such issue recommended by BNSF.



d)

The City shall expeditiously review and approve all utility designs
submitted by BNSF. The City further agrees to provide a one week
turnaround time for review and approval of utility designs submitted to it by
BNSF. In the event that the City has not completed its review and
approval of any utility design within one week of its submission by BNSF,
such design will be deemed approved by the City.

No later than six (6) months following the execution of this Agreement, the
City shall execute BNSF’s standard Utility Crossing Agreement for (1) all
Utilities to be relocated on BNSF property for which Ultility Crossing
Agreements exist and (2) all Utilities present and existing on BNSF
property for which no Utility Crossing Agreements exist. Copies of BNSF’s
standard Utility Crossing Agreements, the forms of which depend on the
particular type of Utility, are included as Exhibit E, which are attached
hereto and incorporated by this reference.

No later than one (1) month following the execution of this Agreement, the
City shall provide, at no cost to BNSF, all necessary property rights for the
completion of the Project, including but in no way limited to temporary
construction easements. The locations of properties required by BNSF for
the completion of the Project are set forth on Exhibit D, which is attached
hereto and incorporated by reference.

For Utilities to be relocated outside of BNSF’s right of way, BNSF shall be
primarily responsible for acquiring any and all property rights which the
City needs but does not currently hold. Property rights to be acquired by
BNSF under this subsection shall also include the right for BNSF and/or its
agents to access properties for the purpose of completing Work
hereunder. In the event that the acquisition of property rights under this
subsection threatens to delay the Project for any reason, the City shall
exercise its power of eminent domain in order to acquire necessary
property rights.

3) Terms and Conditions of Existing Permits Govern

a)

b)

To the extent not inconsistent with this Agreement, the terms and
conditions of any and all existing utility permits between the parties shall
continue in full force and effect. The execution of this Agreement by the
parties will in no way, shape, or form alter or impair the current rights and
obligations of the parties as set forth in those instruments, except for those
changes made herein.

For Utilities existing on BNSF property without Utility Crossing
Agreements prior to the execution of this Agreement, BNSF hereby
agrees that the Utility Crossing Agreements to be executed by the City
shall in no way, shape, or form obligate the City to pay to BNSF any
amount as a fee for the right to have such Utilities located on BNSF

property.



4) Release and Indemnification

a) Personal Injury and Property Damage Claims

The City agrees to release, indemnify, defend, and hold harmless
BNSF, its officers, employees, agents, and contractors for all
losses, damages, expenses, injuries, or death to the City, its
employees, agents, and contractors, arising in any manner from the
performance of this agreement, except to the extent of BNSF's
gross negligence or intentional misconduct.

. The City further agrees to release, indemnify, defend, and hold

harmless BNSF, its officers, employees, agents, and contractors for
all losses, damages, expenses, injuries, or death to any person,
including BNSF, which arise in any manner from the construction,
maintenance, relocation, use, state of repair, or presence of the
Utilities.

b) Utility Design and Ultility Interruption Claims

The City agrees to release, indemnify, defend, and hold harmless
BNSF, its officers, employees, agents, and contractors for any and
all losses, damages, expenses, injuries, or death to any person
arising from or relating to (i) the design of and/or function of Utilities
undertaken by BNSF and/or its agents and (ii) service interruptions
in any Utility, except to the extent caused by BNSF’s gross
negligence or misconduct.

5) Term and Termination; Survival
a) This agreement shall remain in effect until the completion of the Project.

b) The obligations set forth in Section 4 (release and indemnification) shall
survive any termination of this agreement.

6) General

a) Counterparts. This Agreement may be executed in any number of
counterparts with the same effect as if all parties hereto had signed the
same document. All such counterparts shall be construed together and
shall constitute one agreement, but in making proof hereof it shall only be
necessary to produce one such counterpart.

b) Assignments.

The City may not assign its rights and obligations under this
Agreement without the prior written consent of BNSF. All
assignments made without the written consent of BNSF are VOID.

. BNSF may assign its rights or obligations under this agreement

without the City’s consent, but BNSF shall provide notice of such
assignment to the City.

Modification. This Agreement may be modified or amended only by a
writing signed by each party hereto.

4



IN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to be
executed by its duly authorized representative.

THE CITY OF GRAND ISLAND, NEBRASKA BNSF RAILWAY COMPANY
(Signature) (Signature)

(Name Printed) (Name Printed)

(Title) (Title)



Exhibit A —
Exhibit B -
Exhibit C —
Exhibit D —
Exhibit E —

Schedule of Exhibits

Project Timeline

City Reimbursement Schedule

(Reserved)

Additional Properties Required for Completion of the Project
Samples of BNSF’s Standard Utility Crossing Agreements
Exhibit E-1 — Sample Supplemental Agreement

Exhibit E-2 — Sample Electrical License

Exhibit E-2 — Sample Pipeline License



Exhibit A

Project Timeline



EXHIBIT A
PROJECT TIMELINE

WORK SCHEDULED
BNSF MILE POST |CITY UTILITY RESPONSIBILITY | COMPLETION DATE
PROJECT 1
**92.13 OH Power Line crossing AND perpendicular service on Kruse property City 10/15/2011
**92,27 UDG 120/240 Power City 10/15/2011
**92.58 UG power 120/240 volt xing tied to transformer City 10/15/2011
92.77 Guy wire City 1/6/2012
*494.02 OH Power, west R/W Shady Bend Rd; BNSF service drop; Pole relocation City 10/30/2011
94.4 OH Power Line crossing BNSF 3/1/2012
94.56 36" Sanitary Sewer Interceptor BNSF 3/1/2012
94.62 OHD Power Line crossing BNSF 3/1/2012
94.7 OHD Power Line crossing 115kV multi-wire 43' VCL City 1/6/2012
94.71 0.75" Guy Wire Cable BNSF 3/1/2012
94.89 OH Power Line crossing BNSF 3/1/2012
94.97 OH Power Line crossing, pole & guy wire BNSF 3/1/2012
94,94 - 95.12 Overhead Power Line parallel to and south of rall BNSF 3/1/2012
94.40 - 95.44 Overhead Power Line parallel to and south of rail BNSF 3/1/2012
94.42-95.39 Burdick Plant cooling water line from Bismark Rd. to Plant BNSF 3/1/2012
PROJECT 2
97.14 10" water main BNSF 3/1/2012
97.3 Light Pole City 1/6/2012
97.4 Power Pole City 1/6/2012
97.82 13.8 kv 4 wire overhead power line City 1/6/2012
97.96 6" Sanitary Sewer crossing at Broadwell Ave BNSF 3/1/2012
97.96 6" Water Line crossing at Broadwell Ave BNSF 3/1/2012
97.97 60" Storm Sewer crossing at Broadwell Ave BNSF 3/1/2012
98.31 48" Storm sewer pipeline at Soldiers Home BNSF 3/1/2012
99.06 20" Water Line crossing at Webb Road BNSF 3/1/2012
97.14-96.9 10" Water main parallel to rail along Vine street 18-17th St. BNSF 3/1/2012
PROJECT 3
95.08 OH Power Line crossing 13.8 kV 40' VCL BNSF 12/31/2012
95.16 20" water Line crossing at Stuhr Road BNSF 12/31/2012
95.31 UDG Electric BNSF 12/31/2012
95.33 24" Water Line crossing BNSF 12/31/2012
95.37 30" Water Line crossing BNSF 12/31/2012
95.39 36" Water Line crossing BNSF 12/31/2012
95.39 24" Water Line crossing BNSF 12/31/2012
95.4 30" CIP sanitary sewer BNSF 12/31/2012
95.42 36" Water Line crossing BNSF 12/31/2012
95.42 OH Power Line crossing BNSF 12/31/2012
95.44 84" Storm Sewer crossing BNSF 12/31/2012
95.46 34.5 kv overhead power BNSF 12/31/2012
95.71 2 33kv overhead power crossings BNSF 12/31/2012
95.9 10" Water Line crossing at 2nd Street BNSF 12/31/2012
96.03 UGD Electric line crossing BNSF 12/31/2012
96.05 30" Water Line crossing BNSF 12/31/2012
96.05 6" Water Line crossing BNSF 12/31/2012
96.15 8" CIP Sanitary Sewer BNSF 12/31/2012
96.17 6" Water Line crossing at 4th Street BNSF 12/31/2012
96.25 12" Sanitary Sewer Line crossing @ 5th Street BNSF 12/31/2012
96.25 18" Water Line crossing @ 5th Street BNSF 12/31/2012
96.26 UDG Electric BNSF 12/31/2012
96.27 6" Water Line crossing at 5th Street BNSF 12/31/2012
96.34 Power Cable BNSF 12/31/2012
96.34 6" Water Line crossing at 8th Street BNSF 12/31/2012
96.41 6" Water Line crossing at 7th Street BNSF 12/31/2012
96.44 8" Sanitary Sewer Line BNSF 12/31/2012
96.52 6" Water Line crossing at 9th Street BNSF 12/31/2012
96.73 6" Water Line crossing BNSF 12/31/2012
12th Street 6" Water Line crossing at 12th Street BNSF 12/31/2012
7th & 8th Streat |6" Water Line parallel between 7th St & 8th St. BNSF 12/31/2012
96.60 - 97.07 10" Water Line parallel to and south of existing rail BNSF 12/31/2012

** Utllity work has been completed under prior utility relocation agreements




Exhibit B

City Reimbursement Schedule



EXHIBITB
CITY REIMBURSEMENT SCHEDULE

TOTAL
BNSF MILE POST [CITY UTILITY (RELOCATION PERFORMED BY CITY) {Not to Exceed) | BNSF Cost City Cost

**92.13 OH Power Line crossing AND perpendicular service on Kruse property 5100,000.00] $100,000.00 $0.00
**92.27 UDG 120/240 Power $11,000.00| $1,200.00 $8,800.00|
**92 58 UG power 120/240 volt xing tied to transformer $11,000.00 $1,200.00]  $8,800.00
**04.02 OH Power, west R/W Shady Bend Rd; BNSF service drop; Pole relocation $20,000.00] $13,334.00]  $6,666.00
Totals from Prior Ag $142,000.00| $115,734.00| $24,266.00
92.77 Guy wire $1,000.00] $1,000.00 $0.00
94.7 OHD Power Line crossing 115kV multi-wire 43' VCL $46,137.00]  $46,137.00 50.00
97.3 Light Pole 51,500.00 $1,500.00 $0.00
97.4 Power Pole $3,000.00 $3,000.00 $0.00
97.82 13.8 kv 4 wire overhead power line $6,000.00 $6,000.00 $0.00
Totals Under This Master Agreement $57,637.00]  $57,637.00{ $0.00)

Total BNSF Reimbursement to City for Work Performed Under This Master Agreement: $57,637.00

*= Utility work has been completed under prior utility relocation agreements




Exhibit C

(Reserved)



Exhibit D

Additional Properties Required for Completion of the Project



City of Grand Island Master Agreement

Land Schedule

City Parcel Acres Est. Value/Acre  Est. FMV
Parcel 04 0.48 $5,000/Acre S 2,400.00
Parcel 06 0.61 $5,000/Acre $ 3,050.00
Parcel 07 (City Esmt See Industrial Add Plat) 0.22 $5,000/Acre $ 1,100.00
Parcel 08 1.97 $5,000/Acre S 9,850.00
Parcel 35 1.40 $5,000/Acre S 7,000.00
Parcel 36 0.22 $5,000/Acre $ 1,100.00
TOTAL 4.90 EST. TOTAL $ 24,500.00

COMPARABLE LAND SALES SUMMARY TABLE
No. Location Sale Price Size in Price/ Acre
_Date Acres

1. Near Old Potash Highwayv and 90th Road 12:28:2010 $1.096.262 209.40 $5.235
P NWC Schminner Drive and 90th Road 035/28°2010 $796.000 156.70 $5.080
3 NEC Schimmer Road and 130th Street 05'05:2010 $600.000 118.30 $5.072
4. NEC Airport Road and North Road 12/13:2010 $826.038 196.76 S4.198
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Exhibit E

Samples of BNSF’s Standard Utility Crossing Agreements



Exhibit E-1

Sample Supplemental Agreement
(amendment for any existing permit)



Tracking #11-43492

SUPPLEMENTAL AGREEMENT

This SUPPLEMENTAL AGREEMENT, made this day of , 2011,
subject to the terms and conditions set forth in the original agreement, between BNSF RAILWAY
COMPANY, a Delaware corporation, its successors and assigns, (hereinafter called "Licensor") and the
CITY OF GRAND ISLAND (hereinafter called "Licensee").

RECITALS:

Licensor and Licensee are now parties to an agreement dated August 29, 1989, Licensor’s
Contract No. PX898039, together with any and all modifications, supplements and amendments thereto
(hereinafter called "Original Contract"), relating to a 13.8 kV 30 power line.

AGREEMENT:
It is mutually agreed that the following modification(s) will be made to the Original Contract:
1. The Original Contract shall be modified as follows:

PREMISES. Thal property at or near the station of Grand Island, County of Hall, State of Nebraska, Line
Segment 0004, Mile Post 94.02, shown by bold line upon the print no. 1-52739 dated September 7, 2011
marked "Exhibit A", attached hereto and made a part hereof ("Premises").

2.(a) Licensee agrees to reimburse Licensor (within thirty (30) days after receipt of bills therefor) for
all costs and expenses incurred by Licensor in connection with Licensee's use of thc Premises or the
presence, construction, maintenance, and use of the Fiber Optic Line, including but not limited to the
furnishing of Licensor's Flagman and any vehicle rental costs incurred. The cost of flagger services
provided by the Railway, when decmed necessary by the Railway's representative, will be borne by the
Licensee. The estimated cost for one (1) flagger is $800.00 for an eight (8) hour basic day with time and
onc-half or double time for overtime, rest days and holidays. The estimated cost for each flagger includes
vacation allowance, paid holidays, Railway and unemployment insurance, public liability and property
damage insurance, health and welfare benefits, transportation, meals, lodging and supervision.
Nogotiations for Railway labor or collective bargaining agreements and ratc changes authorized by
appropriate Federal authorities may increase actual or estimated flagging rates. The flagging rate in effect
at the time of performance by the Contractor hereunder will be used to calculate the actual costs of
flagging pursuant to this paragraph.

b) Prior to entering the Premises, Licensee shall and shall cause its contractor to comply with all
Licensor’s applicable safety rules and regulations. Prior to commencing any work on the Premises,
Licensee shall complete and shall require its contractor to complete the safety-orientation program at the
following Internet Website “http://contractororientation.com®. This program must be completed no more
than one year in advance of Licensee’s entry on the Premises,

{c) Licensee shall notify Licensor's Engineer, Todd Kuhn at telephone 303-480-6582, at least five (5)
business days prior to installation of the Electric Line and prior to cntering the Premises for any
subsequent maintenance thereon.
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Licensee shall, at its sole cost and expense, procure and maintain during the life of this
Agreement the following insurance coverage:

A. Commercial General Liability Insurance. This insurance shall contain broad form
contractual liability with a combined single limit of a minimum of $2,000,000
each occurrence and an aggregate limit of at least $ 4,000,000 but in no event less
than the amount otherwisc carried by the Licensce. Coverage must be purchased
on a post 1998 ISO occutrence or equivalent and include coverage for, but not
limited to, the following:

L 4

¢
¢
¢

Bodily Injury and Property Damage
Personal Injury and Advertising Injury
Fire legal liability

Products and completed operations

This policy shall also contain the following endorsements, which shall be indicated on the
certificate of insurance:

¢

¢
¢

¢
¢

‘The definition of insured contract shall be amended to remove any exclusion
or other limitation for any work being done within 50 feet of railroad property.
Waiver of subrogation in favor of and acceptable to Licensor.

Additional insured endorsement in favor of and acceptable to Licensor and
Jones, Lang, LaSalle Global Services RR, Inc.

Separation of insureds.

The policy shall be primary and non-contributing with respect to any
insurance carried by Licensor.

It is agreed that the workers® compensation and employers” liability related exclusions in the
Commercial General Liability insurance policy(s) required herein are intended to apply to
employees of the policy holder and shall not apply to Licensor employees.

No other endorsements limiting coverage may be included on the policy.
B. Business Automobile Insurance. This insurance shall contain a combined single limit of at least
$1,000,000 per occurrence, and include coverage for, but not fimited to the following:

¢

* & & O

Bodily injury and property damage

Any and all vehicles owned, used or hired

Waiver of subrogation in favor of and acceptable to Licensor.
Additional insured endorsement in favor or and acceptable to Licensor.
Separation of insureds.

The policy shall be primary and non-contributing with respect to any
insurance carried by Licensor.
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C. Workeis Compensation and Employers Liability Insurance. This insurance shall

include coverage for, but not limited to:

¢ Licensee’s statutory liability under the worker’s compensation laws of the
state(s) in which the work is to be performed. If optional under State law, the
insurance must cover all employees anyway.

¢ Employers’ Liability (Part B) with limits of at least $500,000 each accident,
$500,000 by disease policy limit, $500,000 by discasc cach employce.
This policy shall also contain the following endorsements or language, which
shall be indicated on the certificate of insurance:

¢ Waiver of subrogation in favor of and acceptable to Licensor.

D. Railroad Protective Liability Insurance. This insurance shall name only the
Licensor as the Insured with coverage of at least $2,000,000 per occurrence and
$6,000,000 in the aggregate. The coverage obtained under this policy shall only
be effective during the initial installation and/or construction of the Electric
Supply Line. THE CONSTRUCTION OF THE ELECTRIC SUPPLY LINE
SHALL BE COMPLETED WITHIN ONE (1) YEAR OF THE EFFECTIVE
DATE. If further maintenance of the Electric Supply Line is needed at a later
date, an additional Railroad Protective Liability Insurance Policy shall be
required. The policy shall be issued on a standard ISO form CG 00 35 10 93 and
include the following:
¢ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31

10 93)

Endorsed to include the Limited Seepage and Pollution Endorsement.

Endorsed to include Evacuation Expense Coverage Endorsement.

No other endotsements restricting coverage may be added.

The original policy must be provided to the Licensor prior to performing any

work or services under this Agreement

> & o @

In lieu of providing a Railroad Protective Liability Policy, Licensee may patticipate in
Licensor’s Blanket Railroad Protective Liability Insurance Policy available to Licensee or
its contractor. The limits of coverage ate the same as above. The cost is $400.00.

o I clect to participate in Licensor’s Blanket Policy;

a I elect not to participate in Licensor’s Blanket Policy.

Other Requirements:

Where allowable by law, all policies (applying to coverage listed above) shall contain no
exclusion for punitive damages and certificates of insurancc shall reflect that no

exclusion exists.

Licensee agrees to waive its right of recovery against Licensor for all claims and suits
against Licensor, In addition, its insurers, through policy endorsement, waive their right
of subrogation against Licensor for all claims and suits. The certificate of insurance must
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reflect waiver of subrogation endorsement. Licensee further waives its right of recovery,
and its insurers also waive their right of subrogation against Licensor for loss of its
owned or leased property or property under its care, custody or control.

Licensee is not allowed to self-insure without the prior written consent of Licensor. If
granted by Licensor, any deductible, self-insured retention or other financial
responsibility for claims shall be covered directly by Licensee in lieu of insurance. Any
and all Licensor liabilities that would otherwise, in accordance with the provisions of this
Agreement, be covered by Licensee’s insurance will be covered as if Licensee elected not
to include a deductible, self-insured retention, or other financial responsibility for claims.

Prior to commencing the Work, Licensee shall furnish to Licensor an acceptable
certificate(s) of insurance including an original signature of the authorized representative
evidencing the required coverage, endorsements, and amendments. The policy(ies) shall
contain a provision that obligates the insurance company(ies) issuing such policy(ies) to
notify Licensor in writing at least 30 days prior to any cancellation, non-renewal,
substitution or material alteration. This cancellation provision shall be indicated on the
certificate of insurance. Upon request from Licensor, a cettified duplicate original of any
required policy shall be furnished.

Any insurance policy shall be written by a reputable insurance company acceptable to
Licensor or with a current Best’s Guide Rating of A- and Class VII or better, and
authorized to do business in the state(s) in which the service is to be provided.

If coverage is purchased on a “claims made” basis, Licensee hereby agrees to maintain
coverage in force for a minimum of three years after expiration, cancellation or
termination of this contract. Annually, Licensee agrees to provide evidence of such
coverage as requited hereunder.

Licensee represents that this License has been thoroughly reviewed by Licensee’s
insurance agent(s)/broker(s), who have been instructed by Licensee to procure the
insurance coverage requited by this Agreement. Allocated Loss Expense shall be in
addition to all policy limits for coverages referenced above.

Not more frequently than once every five years, Licensor may reasonably modify the
required insurance coverage to reflect then-current risk management practices in the
railvoad industry and underwriting practices in the insurance indusiry.

If any portion of the operation is o be subcontracted by Licensee, Licensee shall require
that the subcontractor shall provide and maintain insurance coverages as set forth herein,
naming Licensor as an additional insured, and shall require that the subcontractor shall
release, defend and indemnify Licensor to the same extent and under the same terms and
conditions as Licensee is required to release, defend and indemnify Licensor herein.

Failure to provide evidence as required by this section shall entitle, but not require,
Licensor to terminate this License immediately. Acceptance of a certificate that does not
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comply with this section shall not operate as a waiver of Licensee’s obligations
hereunder.

The fact that insurance (including, without limitation, sclf-insurance) is obtained by
Licensec shall not be deemed to release or diminish the liability of Licensee including,
without limitation, liability under the indemnity provisions of this License. Damages
recoverable by Licensor shall not be limited by the amount of the required insurance
coverage.

For purposes of this section, Licensor shall mean “Burlington Northern Santa Fe
Corporation”, “BNSF Railway Company” and the subsidiaries, successors, assigns and
affiliates of each.

In lieu of providing a Railroad Protective Liability Policy, Licensee may participate in Licensor's
Blanket Railroad Protective Liability Insurance Policy available to Licensee or its contractor.
The limits of coverage are tho same as above. The insurance is procured from an underwriter of
BNSF and the price is subject to change if the cost from the underwriter changes. Licensor will
cover the RPLI cost for this relocation project under AFE# A110658.

(@) TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE SHALL
AND SHALL CAUSE ITS CONTRACTOR TO RELEASE, INDEMNIFY,
DEFEND AND HOLD HARMLESS LICENSOR AND LICENSOR'S
AFFILIATED COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS,
LEGAL REPRESENTATIVES, OFFICERS, DIRECTORS,
SHAREHOLDERS, EMPLOYEES AND AGENTS (COLLECTIVELY,
"INDEMNITEES") FOR, FROM AND AGAINST ANY AND ALL
CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES,
LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS,
JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION,
COURT COSTS, ATTORNEYS' FEES AND COSTS OF
INVESTIGATION, REMOVAL AND REMEDIATION AND
GOVERNMENTAL OVERSIGHT COSTS) ENVIRONMENTAL OR
OTHERWISE (COLLECTIVELY "LIABILITIES") OF ANY NATURE,
KIND OR DESCRIPTION OF ANY PERSON OR ENTITY DIRECTLY
OR INDIRECTLY ARISING OUT OF, RESULTING FROM OR
RELATED TO (IN WHOLE OR IN PART):

(i) THIS LICENSE, INCLUDING, WITHOUT LIMITATION, ITS
ENVIRONMENTAL PROVISIONS,

(i) ANY RIGHTS OR INTERESTS GRANTED PURSUANT TO
THIS LICENSE,

(i) LICENSEE'S OCCUPATION AND USE OF THE
PREMISES,




(b)

(©

Tracking #11-43492

(ivy THE ENVIRONMENTAL CONDITION AND STATUS OF
THE PREMISES CAUSED BY OR CONTRIBUTED BY
LICENSEE, OR

(v) ANY ACT OR OMISSION OF LICENSEE OR LICENSEE'S
OFFICERS, AGENTS, INVITEES, EMPLOYEES, OR
CONTRACTORS, OR ANYONE DIRECTLY OR INDIRECTLY
EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL
OR EXERCISE CONTROL OVER,

EVEN IF SUCH LIABILITIES ARISE FROM OR ARE ATTRIBUTED
TO, IN WHOLE OR IN PART, ANY NEGLIGENCE OF ANY
INDEMNITEE. THE ONLY LIABILITIES WITH RESPECT TO WHICH
LICENSEE'S OBLIGATION TO INDEMNIFY THE INDEMNITEES
DOES NOT APPLY ARE LIABILITIES TO THE EXTENT
PROXIMATELY CAUSED BY THE GROSS NEGLIGENCE OR
WILLFUL MISCONDUCT OF AN INDEMNITEE.

FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW,
NOTWITHSTANDING THE LIMITATION IN SECTION 2I(a),
LICENSEE SHALL AND SHALL CAUSE ITS CONTRACTOR TO NOW
AND FOREVER WAIVE ANY AND ALL CLAIMS, REGARDLESS
WHETHER BASED ON THE STRICT LIABILITY, NEGLIGENCE OR
OTHERWISE, THAT RAILROAD IS AN "OWNER", "OPERATOR",
"ARRANGER", OR "TRANSPORTER" WITH RESPECT TO THE
ELECTRIC SUPPLY LINE FOR THE PURPOSES OF CERCLA OR
OTHER ENVIRONMENTAL LAWS. LICENSEE WILL INDEMNIFY,
DEFEND AND HOLD THE INDEMNITEES HARMLESS FROM ANY
AND ALL SUCH CLAIMS REGARDLESS OF THE NEGLIGENCE OF
THE INDEMNITEES, LICENSEE FURTHER AGREES THAT THE USE
OF THE PREMISES AS CONTEMPLATED BY THIS LICENSE SHALL
NOT IN ANY WAY SUBJECT LICENSOR TO CLAIMS THAT
LICENSOR IS OTHER THAN A COMMON CARRIER FOR PURPOSES
OF ENVIRONMENTAL LAWS AND EXPRESSLY AGREES TO
INDEMNIFY, DEFEND, AND HOLD THE INDEMNITEES HARMLESS
FOR ANY AND ALL SUCH CLAIMS. IN NO EVENT SHALL LICENSOR
BE RESPONSIBLE FOR THE ENVIRONMENTAL CONDITION OF THE
PREMISES.

TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE
FURTHER AGREES, AND SHALL CAUSE ITS CONTRACTOR TO
REGARDLESS OF ANY NEGLIGENCE OR ALLEGED NEGLIGENCE
OF ANY INDEMNITEE, TO INDEMNIFY, AND HOLD HARMLESS
THE INDEMNITEES AGAINST AND ASSUME THE DEFENSE OF ANY
LIABILITIES ASSERTED AGAINST OR SUFFERED BY ANY
INDEMNITEE UNDER OR RELATED TO THE FEDERAL
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EMPLOYERS' LIABILITY ACT ("FELA") WHENEVER EMPLOYEES
OF LICENSEE OR ANY OF ITS AGENTS, INVITEES, OR
CONTRACTORS CLAIM OR ALLEGE THAT THEY ARE EMPLOYEES
OF ANY INDEMNITEE OR OTHERWISE, THIS INDEMNITY SHALI,
ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON
ACTUAL OR ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR
LOCAL LAWS OR REGULATIONS, INCLUDING BUT NOT LIMITED
TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE INSPECTION
ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE
RESOURCE CONSERVATION AND RECOVERY ACT, AND ANY
SIMILAR STATE. OR FEDERAL STATUTE.

Upon written notice from Licensor, Licensee agrees to assume the defense of any
lawsuit or other proceeding brought against any Indemnitec by any entity, relating
to -any matter covered by this License for which Licensee has an obligation to
assume liability for and/or save and hold harmless any Indemnitee. Licensee shall
pay all costs incident to such defense, including, but not limited to, attorncys' fees,
investigators' fees, litigation and appeal expenses, settlement payments, and
amounts paid in satisfaction of judgments.
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PERSONAL PROPERTY WAIVER

4, ALL PERSONAL PROPERTY OF LICENSEE, INCLUDING, BUT NOT
LIMITED TO, FIXTURES, EQUIPMENT, OR RELATED MATERIALS UPON
THE PREMISES WILL BE AT THE RISK OF LICENSEE ONLY, AND NO
INDEMNITEE WILL BE LIABLE FOR ANY DAMAGE THERETO OR THEFT
THEREOF, WHETHER OR NOT DUE IN WHOLE OR IN PART TO THE
NEGLIGENCE OF ANY INDEMNITEE.

Except as herein modified, the Original Contract shall continue in full force and effect.
Staubach Global Services, Inc. is acting as representative for BNSF Railway Company.

IN WITNESS WHEREOF, this Supplemental Agreement has been duly executed in duplicate
by the partties hereto as of the day and year first above written.

BNSF RAILWAY COMPANY
Jones Lang LaSalle Global Services RR, Inc., its Attorney
in Fact
3017 Lou Menk Drive, Suite 100

?D’H’Ol’lh, TX 76131-2800
By: ;"’/ 2

Ed Darter ~
Vice President — National Accounts

CITY OF GRAND ISLAND

By:

Title:
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Sample Electrical License
(new permit for electrical or OH power)



LICENSE FOR ELECTRIC SUPPLY LINE
ACROSS OR ALONG RAILWAY PROPERTY
(Electric Light, Power Supply, Irrespective of Voltage, Overhead or Underground)

THIS LICENSE ("License"), made as of the day of . 20 ("Effective

Date") by and between BNSF RAILWAY COMPANY, a Delaware corporation ("Licensor")

and

,a corporation ("Licensee").

NOW THEREFORE, in consideration of the mutual covenants contained herein, the

parties agree to the following:

[If changed to an Easement, globally change “License” to “Easement”.|

GENERAL

Licensor hereby grants Licensee a non-exclusive license, subject to all rights, interests,
and estates of third parties including, without limitation, any leases, use rights,
easements, liens or other encumbrances, and upon the terms and conditions set forth
below, to construct, maintain, and use in strict accordance with the drawings and
specifications approved by Licensor as part of Licensee's application process ("the
Drawings and Specifications") an electric supply line containing a maximum of
conductors, together with its supporting or containing structures
("Electric Supply Line") across or along the premises of Licensor at or near the station of

- County of - o ~, State of
, Line Segment , Mile Post __, shown by bold
line upon the print No. , dated - marked

"Exhibit A", attached hereto and made a part hereof ("Premises").

Licensee shall not disturb any improvements of Licensor or Licensor's existing lessees,
Licensees, easement beneficiaries or lien holders, if any, or interfere with the use of such
improvements.

Licensee shall use the Premises solely for construction, maintenance, and use of an
Electric Supply Line in accordance with the Drawings and Specifications. Licensee shall
not use the Premises for any other purpose. Licensee shall not use or store hazardous
substances, as defined by the Comprehensive Environmental Response, Compensation,
and Liability Act, as amended (“CERCLA”) or petroleum or oil as defined by applicable
Environmental Laws on the Premises.

In case of the eviction of Licensee by anyone owning or claiming title to or any interest
in the Premises, Licensor shall not be liable to refund Licensee any compensation paid
hereunder or for any damage Licensee sustains in connection therewith.

Any contractors or subcontractors performing work on the Electric Supply Line or

entering the Premises on behalf of Licensee shall be deemed servants and agents of
Licensee for purposes of this License.

Form 421; Rev. 08/03/09



TERM

6. This License shall commence on the Effective Date and shall continue for a period of
twenty-five (25) years, subject to prior termination as hereinafter described.

[If changed to a perpetual easement, replace with “Intentionally Deleted” and delete
the heading “Term”.]

COMPENSATION

7. (a) Licensee shall pay Licensor, prior to the Effective Date, the sum of
and No/100 Dollars ($ ) as
compensation for the use of the Premises.

(b) Licensee agrees to reimburse Licensor (within thirty (30) days after receipt of
bills therefor) for all costs and expenses incurred by Licensor in connection with
Licensee's use of the Premises or the presence, construction, maintenance, and use
of the Electric Supply Line, including but not limited to the furnishing of
Licensor's Flagman and any vehicle rental costs incurred. The cost of flagger
services provided by the Railway, when deemed necessary by the Railway's
representative, will be borne by the Licensee. The estimated cost for one (1)
flagger is $600.00 for an eight (8) hour basic day with time and one-half or double
time for overtime, rest days and holidays. The estimated cost for each flagger
includes vacation allowance, paid holidays, Railway and unemployment
insurance, public liability and property damage insurance, health and welfare
benefits, transportation, meals, lodging and supervision. Negotiations for
Railway labor or collective bargaining agreements and rate changes authorized by
appropriate Federal authorities may increase actual or estimated flagging rates.
The flagging rate in effect at the time of performance by the Contractor hereunder
will be used to calculate the actual costs of flagging pursuant to this paragraph.

(©) All invoices are due thirty (30) days after the date of invoice. In the event that
Licensee shall fail to pay any monies due to Licensor within thirty (30) days after
the invoice date, then Licensee shall pay interest on such unpaid sum from thirty
(30) days after its invoice date to the date of payment by Licensee at an annual
rate equal to (i) the greater of (a) for the period January 1 through June 30, the
prime rate last published in The Wall Street Journal in the preceding December
plus two and one-half percent (2 1/2%), and for the period July 1 through
December 31, the prime rate last published in The Wall Street Journal in the
preceding June plus two and one-half percent (2 1/2%), or (b) twelve percent
(12%), or (ii) the maximum rate permitted by law, whichever is less.

COMPLIANCE WITH LAWS

8. (a) Licensee shall observe and comply with any and all laws, statutes, regulations,

Form 421; Rev. 08/03/09



(b)

ordinances, orders, covenants, restrictions, or decisions of any court of competent
jurisdiction (“Legal Requirements”) relating to the construction, maintenance and
use of the Electric Supply Line and the use of the Premises.

Prior to entering the Premises, Licensee shall and shall cause its contractor to
comply with all Licensor’s applicable safety rules and regulations. Prior to
commencing any work on the Premises, Licensee shall complete and shall require
its contractor to complete the safety-orientation program at the following Internet
Website “http://contractororientation.com”. This program must be completed no
more than one year in advance of Licensee’s entry on the Premises.

DEFINITION OF COST AND EXPENSE

9.

For the purpose of this License, "cost' or "costs" "expense” or “expenses” includes, but is
not limited to, actual labor and material costs including all assignable additives, and
material and supply costs at current value where used.

RIGHT OF LICENSOR TO USE

10. Licensor excepts and reserves the right, to be exercised by Licensor and any other parties
who may obtain written permission or authority from Licensor:

(a) to maintain, renew, use, operate, change, modify and relocate any existing pipe,
power, communication lines and appurtenances and other facilities or structures
of like character upon, over, under or across the Premises;

(b) to construct, maintain, renew, use, operate, change, modify and relocate any
tracks or additional facilities or structures upon, over, under or across the
Premises; or

(c) to use the Premises in any manner as the Licensor in its sole discretion deems
appropriate, provided Licensor uses all commercially reasonable efforts to avoid
material interference with the use of the Premises by Licensee for the purpose
specified in Section 3 above.

LICENSEE'S OPERATIONS
1. (a) Licensee shall notify Licensor's Roadmaster, at
__, telephone ~_, atleast five (5) business days
prior to construction of the Electric Supply Line and prior to entering the
Premises for any subsequent maintenance thereon.
(b) In performing the work described in Section 3, Licensee shall use only public

roadways to cross from one side of Licensor's tracks to the other.

Form 421; Rev. 08/03/09



13.

(a)

(b)

(a)

(b)

Licensee shall, at its sole cost and expense, construct and at all times maintain the
Electric Supply Line in accordance with the National Electric Code.

If the operation or maintenance of said Electric Supply Line shall at any time
cause interference, including but not limited to physical interference from
electromagnetic induction, electrostatic induction, or from stray or other currents,
with the facilities of the Licensor or of any lessee or Licensee of the Licensor, or
in any manner interfere with the operation, maintenance, or use by the Licensor of
its right-of-way, tracks, structures, pole lines, signal and communication lines,
radio, or other equipment, devices, other property or appurtenances thereto,
Licensec agrees immediately to make such changes in its Electric Supply Line
and furnish such protective devices and/or replacement equipment to Licensor and
its lessees or Licensees as shall be necessary, in the judgement of the Licensor's
representative, to eliminate such interference. The cost of such protective devices
and their installations shall be borne solely by Licensee. If any of the interference
covered by this paragraph shall be, in the judgement of the Licensor, of such
importance to the safety of the Licensor's operations as to require immediate
corrective action, Licensee, upon notice from the Licensor, shall either, at the
Licensor's election, cease using said Electric Supply Line for any purpose
whatsoever and remove same, or reduce the voltage or load on said Electric
Supply Line, or take such other interim protective measures as the Licensor may
deem advisable, until the protective devices and/or replacement equipment
required by this paragraph have been installed, put in operation, tested, and found
to be satisfactory to correct the interference.

Under no conditions shall Licensee be permitted to conduct any tests,
investigations or any other activity using mechanized equipment and/or
machinery, or place or store any mechanized equipment, tools or other materials,
within twenty-five (25) feet of the centerline of any railroad track on the Premises
unless Licensee has obtained prior written approval from Licensor. Licensee
shall, at its sole cost and expense, perform all activities on and about the Premises
in such a manner as not at any time to be a source of danger to or interference
with the ‘existence or use of present or future tracks, roadbed or property of
Licensor, or the safe operation and activities of Licensor. If ordered to cease
using the Premises at any time by Licensor's personnel due to any hazardous
condition, Licensee shall immediately do so. Notwithstanding the foregoing right
of Licensor, the parties agree that Licensor has no duty or obligation to monitor
Licensee's use of the Premises to determine the safe nature thereof, it being solely
Licensee's responsibility to ensure that Licensee's use of the Premises is safe.
Neither the exercise nor the failure by Licensor to exercise any rights granted in
this Section will alter the liability allocation provided by this License.

Licensee shall, at its sole cost and expense, and subject to the supervision of
Licensor's Roadmaster, locate, construct and maintain the Electric Supply Line in
such a manner and of such material that it will not at any time be a source of
danger to or interference with the existence or use of present or future tracks,
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15.

16.

roadbed or property of Licensor, or the safe operation and activities of its railroad.
Further, the Electric Supply Line shall be constructed, installed and maintained in
conformity with the plans and specifications shown on the print attached hereto as
Exhibit A and made a part hereof (which, if present, are to be deemed part of the
Drawings and Specifications). Licensor may direct one of its field engineers to
observe or inspect the construction and/or maintenance of the Electric Supply
Line at any time for compliance with the Drawings and Specifications. If ordered
at any time to halt construction or maintenance of the Electric Supply Line by
Licensor's personnel due to non-compliance with the same or any other hazardous
condition, Licensee shall immediately do so. Notwithstanding the foregoing right
of Licensor, the parties agree that Licensor has no duty or obligation to observe or
inspect, or to halt work on, the Electric Supply Line, it being solely Licensee's
responsibility to ensure that the Electric Supply Line is constructed in strict
accordance with the Drawings and Specifications and in a safe and workmanlike
manner in compliance with all terms hereof. Neither the exercise nor the failure
by Licensor to exercise any right granted by this Section will alter in any way the
liability allocation provided by this License. If at any time Licensee shall, in the
sole judgment of Licensor, fail to properly perform its obligations under this
Section, Licensor may, at its option and at Licensee’s sole expense, arrange for
the performance of such work as it deems necessary for the safety of its
operations and activities. Licensee shall promptly reimburse Licensor for all costs
and expenses of such work, upon receipt of an invoice for the same. Licensor's
failure to perform any obligations of Licensee shall not alter the liability
allocation hereunder.

Licensee shall, at its sole cost and expense, remove all combustible material from around
wooden poles and will at all times keep the space around such poles free of such material,
and if removal of such combustible material shall not be attended to with fifteen (15)
days after having been requested by Licensor to do so, Licensor shall have the right itself
to perform the work and Licensee hereby agrees to reimburse Licensor for the expense so
incurred.

During the construction and any subsequent maintenance performed on Electric Supply
Line, Licensee shall perform such work in a manner to preclude damage to the property
of Licensor, and preclude interference with the operation of its railroad. The construction
of the Electric Supply Line shall be completed within one (1) year of the Effective Date.
Upon completion of the construction of the Electric Supply Line and after performing
any subsequent maintenance thereon, Licensee shall, at Licensee's own cost and expense,
restore Licensor's premises to their former state as of the Effective Date of this License.

If at any time during the term of this License, Licensor shall desire the use of its rail
corridor in such a manner as would, in Licensor's reasonable opinion, be interfered with
by the Electric Supply Line, Licensee shall, at its sole expense, within thirty (30) days
after receiving written notice from Licensor to such effect, make such changes in the
Electric Supply Line as in the sole discretion of Licensor may be necessary to avoid
interference with the proposed use of Licensor’s rail corridor, including, without
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17.

18.

limitation, the relocation of the existing or the construction of new a Electric Supply

Line.

(a)

(b)

Prior to Licensee conducting any boring work on or about any portion of the
Premises, Licensee shall explore the proposed location for such work with hand
tools to a depth of at least three (3) feet below the surtace of the ground to
determine whether pipelines or other structures exist below the surface, provided,
however, that in lieu of the foregoing, the Licensee shall have the right to use
suitable detection equipment or other generally accepted industry practice (e.g.,
consulting with the Underground Services Association) to determine the existence
or location of pipelines and other subsurface structures prior to drilling or
excavating with mechanized equipment. Upon Licensee's written request, which
shall be made thirty (30) business days in advance of Licensee's requested
construction of the Electric Supply Line, Licensor will provide Licensee any
information that Licensor’s Engineering Department has in its possession
concerning the existence and approximate location of Licensor’s underground
utilities and pipelines at or near the vicinity of the proposed Electric Supply Line.
Prior to conducting any such boring work, the Licensee will review all such
material. Licensor does not warrant the accuracy of information relating to
subsurface conditions and Licensee's operations will be subject at all times to the
liability provisions herein.

For all bores greater than 26-inch diameter’ and at a depth less than 10.0 feet
below bottom of rail, a soil investigation will need to be performed by the
Licensee and reviewed by Licensor prior to construction. This study is to
determine if granular material is present, and to prevent subsidence during the
installation process. If the investigation determines in Licensor's reasonable
opinion that granular material is present, Licensor may select a new location for
Licensee's use, or may require Licensee to furnish for Licensor's review and
approval, in its sole discretion a remedial plan to deal with the granular material.
Once Licensor has approved any such remedial plan in writing, Licensee shall, at
its sole cost and expense, carry out the approved plan in accordance with all terms
thereof and hereof.

Any open hole, boring or well constructed on the Premises by Licensee shall be safely
covered and secured at all times when Licensee is not working in the actual vicinity
thereof. Following completion of that portion of the work, all holes or borings
constructed on the Premises by Licensee shall be:

(a)
(b)

filled in to surrounding ground level with compacted bentonite grout; or

otherwise secured or retired in accordance with any applicable Legal
Requirement. All excavated materials shall not remain on Licensor's property for
more than ten (10) days and shall be properly disposed of by Licensee in
accordance with applicable Legal Requirements.
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19.

20.
LIABILITY
21. (a)

Upon termination of this License, Licensee shall, at its sole cost and expense:

(a)
(b)
(c)

(d)

(e)

remove all of its equipment from the Premises;
remove the Electric Supply Line at Licensor's sole discretion;

report and restore any damage to the Premises arising from, growing out of, or
connected with Licensee’s use of the Premises;

remedy any unsafe conditions on the Premises created or aggravated by Licensee;
and

leave the Premises in the condition which existed as of the Effective Date of this
License.

Licensee's on-site supervision shall retain/maintain a fully-executed copy of this License
at all times while on the Premises.

***[se bracketed language when dealing with a governmental entity

TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE SHALL
[AND SHALL CAUSE ITS CONTRACTOR TO] RELEASE, INDEMNIFY,
DEFEND AND HOLD HARMLESS LICENSOR AND LICENSOR'S
AFFILIATED COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS,
LEGAL REPRESENTATIVES, OFFICERS, DIRECTORS,
SHAREHOLDERS, EMPLOYEES AND AGENTS (COLLECTIVELY,
"INDEMNITEES") FOR, FROM AND AGAINST ANY AND ALL
CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES,
LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS,
JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION,
COURT COSTS, ATTORNEYS' FEES AND COSTS OF
INVESTIGATION, REMOVAL AND REMEDIATION AND
GOVERNMENTAL OVERSIGHT COSTS) ENVIRONMENTAL OR
OTHERWISE (COLLECTIVELY "LIABILITIES") OF ANY NATURE,
KIND OR DESCRIPTION OF ANY PERSON OR ENTITY DIRECTLY
OR INDIRECTLY ARISING OUT OF, RESULTING FROM OR
RELATED TO (IN WHOLE OR IN PART):

(i) THIS LICENSE, INCLUDING, WITHOUT LIMITATION, ITS
ENVIRONMENTAL PROVISIONS,

(ii) ANY RIGHTS OR INTERESTS GRANTED PURSUANT TO
THIS LICENSE,
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(b)

(c)

(iii) LICENSEE'S OCCUPATION AND USE OF THE
PREMISES,

(ivy THE ENVIRONMENTAL CONDITION AND STATUS OF
THE PREMISES CAUSED BY OR CONTRIBUTED BY
LICENSEE, OR

) ANY ACT OR OMISSION OF LICENSEE OR LICENSEE'S
OFFICERS, AGENTS, INVITEES, EMPLOYEES, OR
CONTRACTORS, OR ANYONE DIRECTLY OR INDIRECTLY
EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL
OR EXERCISE CONTROL OVER,

EVEN IF SUCH LIABILITIES ARISE FROM OR ARE ATTRIBUTED
TO, IN WHOLE OR IN PART, ANY NEGLIGENCE OF ANY
INDEMNITEE. THE ONLY LIABILITIES WITH RESPECT TO WHICH
LICENSEE'S OBLIGATION TO INDEMNIFY THE INDEMNITEES
DOES NOT APPLY ARE LIABILITIES TO THE EXTENT
PROXIMATELY CAUSED BY THE GROSS NEGLIGENCE OR
WILLFUL MISCONDUCT OF AN INDEMNITEE.

FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW,
NOTWITHSTANDING THE LIMITATION IN SECTION 21(a),
LICENSEE SHALL [AND SHALL CAUSE ITS CONTRACTOR TO| NOW
AND FOREVER WAIVE ANY AND ALL CLAIMS, REGARDLESS
WHETHER BASED ON THE STRICT LIABILITY, NEGLIGENCE OR
OTHERWISE, THAT RAILROAD IS AN "OWNER", "OPERATOR",
"ARRANGER", OR "TRANSPORTER" WITH RESPECT TO THE
ELECTRIC SUPPLY LINE FOR THE PURPOSES OF CERCLA OR
OTHER ENVIRONMENTAL LAWS. LICENSEE WILL INDEMNIFY,
DEFEND AND HOLD THE INDEMNITEES HARMLESS FROM ANY
AND ALL SUCH CLAIMS REGARDLESS OF THE NEGLIGENCE OF
THE INDEMNITEES. LICENSEE FURTHER AGREES THAT THE USE
OF THE PREMISES AS CONTEMPLATED BY THIS LICENSE SHALL
NOT IN ANY WAY SUBJECT LICENSOR TO CLAIMS THAT
LICENSOR IS OTHER THAN A COMMON CARRIER FOR PURPOSES
OF ENVIRONMENTAL LAWS AND EXPRESSLY AGREES TO
INDEMNIFY, DEFEND, AND HOLD THE INDEMNITEES HARMLESS
FOR ANY AND ALL SUCH CLAIMS. IN NO EVENT SHALL LICENSOR
BE RESPONSIBLE FOR THE ENVIRONMENTAL CONDITION OF THE
PREMISES.

TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE
FURTHER AGREES, [AND SHALL CAUSE ITS CONTRACTOR TO|
REGARDLESS OF ANY NEGLIGENCE OR ALLEGED NEGLIGENCE
OF ANY INDEMNITEE, TO INDEMNIFY, AND HOLD HARMLESS
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(d)

THE INDEMNITEES AGAINST AND ASSUME THE DEFENSE OF ANY
LIABILITIES ASSERTED AGAINST OR SUFFERED BY ANY
INDEMNITEE UNDER OR RELATED TO THE FEDERAL
EMPLOYERS' LIABILITY ACT ("FELA") WHENEVER EMPLOYEES
OF LICENSEE OR ANY OF ITS AGENTS, INVITEES, OR
CONTRACTORS CLAIM OR ALLEGE THAT THEY ARE EMPLOYEES
OF ANY INDEMNITEE OR OTHERWISE. THIS INDEMNITY SHALL
ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON
ACTUAL OR ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR
LOCAL LAWS OR REGULATIONS, INCLUDING BUT NOT LIMITED
TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE INSPECTION
ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE
RESOURCE CONSERVATION AND RECOVERY ACT, AND ANY
SIMILAR STATE OR FEDERAL STATUTE.

Upon written notice from Licensor, Licensee agrees to assume the defense of any
lawsuit or other proceeding brought against any Indemnitee by any entity, relating
to any matter covered by this License for which Licensee has an obligation to
assume liability for and/or save and hold harmless any Indemnitee. Licensee shall
pay all costs incident to such defense, including, but not limited to, attorneys' fees,
investigators' fees, litigation and appeal expenses, settlement payments, and
amounts paid in satisfaction of judgments.

PERSONAL PROPERTY WAIVER

22. ALL PERSONAL PROPERTY OF LICENSEE, INCLUDING, BUT NOT
LIMITED TO, FIXTURES, EQUIPMENT, OR RELATED MATERIALS UPON
THE PREMISES WILL BE AT THE RISK OF LICENSEE ONLY, AND NO
INDEMNITEE WILL BE LIABLE FOR ANY DAMAGE THERETO OR THEFT
THEREOF, WHETHER OR NOT DUE IN WHOLE OR IN PART TO THE
NEGLIGENCE OF ANY INDEMNITEE.

INSURANCE

23. Licensee shall, at its sole cost and expense, procure and maintain during the life of this
Agreement the following insurance coverage:

A.

Commercial General Liability Insurance. This insurance shall contain broad form
contractual liability with a combined single limit of a minimum of $2,000,000
each occurrence and an aggregate limit of at least $ 4,000,000 but in no event less
than the amount otherwise carried by the Licensee. Coverage must be purchased
on a post 1998 ISO occurrence or equivalent and include coverage for, but not
limited to, the following:

¢ Bodily Injury and Property Damage

¢ Personal Injury and Advertising Injury

¢ Fire legal liability

Form 421; Rev. 08/03/09



¢ Products and completed operations

This policy shall also contain the following endorsements, which shall be indicated on the
certificate of insurance:

¢ The definition of insured contract shall be amended to remove any exclusion
or other limitation for any work being done within 50 feet of railroad property.

¢ Waiver of subrogation in favor of and acceptable to Licensor.

¢ Additional insured endorsement in favor of and acceptable to Licensor and
Jones, Lang, LaSalle Global Services RR, Inc.

4 Separation of insureds.

¢ The policy shall be primary and non-contributing with respect to any
insurance carried by Licensor.

It is agreed that the workers’ compensation and employers’ liability related exclusions in the
Commercial General Liability insurance policy(s) required herein are intended to apply to
employees of the policy holder and shall not apply to Licensor employees.

No other endorsements limiting coverage may be included on the policy.

B.

Business Automobile Insurance. This insurance shall contain a combined single
limit of at least $1,000,000 per occurrence, and include coverage for, but not
limited to the following:

¢ Bodily injury and property damage

Any and all vehicles owned, used or hired

Waiver of subrogation in favor of and acceptable to Licensor.
Additional insured endorsement in favor or and acceptable to Licensor.
Separation of insureds.

The policy shall be primary and non-contributing with respect to any
insurance carried by Licensor.

* & & o o0

[[**OPTIONAL: ADD SECTION C. IF NO EMPLOYEES]]

C.

Licensee hereby agrees to waive any Workers’ Compensation subrogation claims,
liens, or demands, which could be asserted against Licensor by the Licensee, and
further agrees to indemnify and save harmless Licensor and its employees,
regardless of Licensor’s negligence, for any and all Workers’ Compensation
subrogation claims, liens, or demands asserted by the Licensee’s agents or
employees, or the Licensee’s insurance carrier.

[[**OPTIONAL: ADD SECTION C. IF EMPLOYEES]]

C.

Workers Compensation and Employers Liability Insurance. This insurance shall

include coverage for, but not limited to:

¢ Licensee’s statutory liability under the worker’s compensation laws of the
state(s) in which the work is to be performed. If optional under State law, the
insurance must cover all employees anyway.
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¢ Employers’ Liability (Part B) with limits of at least $500,000 each accident,
$500,000 by disease policy limit, $500,000 by disease each employee.
This policy shall also contain the following endorsements or language, which shall be indicated
on the certificate of insurance:
¢ Waiver of subrogation in favor of and acceptable to Licensor.

D. Railroad Protective Liability Insurance. This insurance shall name only the
Licensor as the Insured with coverage of at least $2,000,000 per occurrence and
$6,000,000 in the aggregate. The coverage obtained under this policy shall only
be effective during the initial installation and/or construction of the Electric
Supply Line. THE CONSTRUCTION OF THE ELECTRIC SUPPLY LINE
SHALL BE COMPLETED WITHIN ONE (1) YEAR OF THE EFFECTIVE
DATE. If further maintenance of the Electric Supply Line is needed at a later
date, an additional Railroad Protective Liability Insurance Policy shall be
required. The policy shall be issued on a standard ISO form CG 00 35 10 93 and
include the following:
¢ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31

10 93)

Endorsed to include the Limited Seepage and Pollution Endorsement.

Endorsed to include Evacuation Expense Coverage Endorsement.

No other endorsements restricting coverage may be added.

The original policy must be provided to the Licensor prior to performing any

work or services under this Agreement

® & o o

[n lieu of providing a Railroad Protective Liability Policy, Licensee may participate in
Licensor’s Blanket Railroad Protective Liability Insurance Policy available to Licensee or
its contractor. The limits of coverage are the same as above. The costis §

a I elect to participate in Licensor’s Blanket Policy;

a [ elect not to participate in Licensor’s Blanket Policy.
Other Requirements:

Where allowable by law, all policies (applying to coverage listed above) shall contain no
exclusion for punitive damages and certificates of insurance shall reflect that no
exclusion exists.

Licensee agrees to waive its right of recovery against Licensor for all claims and suits
against Licensor. In addition, its insurers, through policy endorsement, waive their right
of subrogation against Licensor for all claims and suits. The certificate of insurance must
reflect waiver of subrogation endorsement. Licensee further waives its right of recovery,
and its insurers also waive their right of subrogation against Licensor for loss of its
owned or leased property or property under its care, custody or control.
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Licensee is not allowed to self-insure without the prior written consent of Licensor. If
granted by Licensor, any deductible, self-insured retention or other financial
responsibility for claims shall be covered directly by Licensee in lieu of insurance. Any
and all Licensor liabilities that would otherwise, in accordance with the provisions of this
Agreement, be covered by Licensee’s insurance will be covered as if Licensee elected not
to include a deductible, self-insured retention, or other financial responsibility for claims.

Prior to commencing the Work, Licensee shall furnish to Licensor an acceptable
certificate(s) of insurance including an original signature of the authorized representative
evidencing the required coverage, endorsements, and amendments. The policy(ics) shall
contain a provision that obligates the insurance company(ies) issuing such policy(ies) to
notify Licensor in writing at least 30 days prior to any cancellation, non-renewal,
substitution or material alteration. This cancellation provision shall be indicated on the
certificate of insurance. Upon request from Licensor, a certified duplicate original of any
required policy shall be furnished.

Any insurance policy shall be written by a reputable insurance company acceptable to
Licensor or with a current Best’s Guide Rating of A- and Class VII or better, and
authorized to do business in the state(s) in which the service is to be provided.

If coverage is purchased on a *“‘claims made” basis, Licensee hereby agrees to maintain
coverage in force for a minimum of three years after expiration, cancellation or
termination of this contract. Annually, Licensee agrees to provide evidence of such
coverage as required hereunder.

Licensee represents that this License has been thoroughly reviewed by Licensee’s
insurance agent(s)/broker(s), who have been instructed by Licensee to procure the
insurance coverage required by this Agreement. Allocated Loss Expense shall be in
addition to all policy limits for coverages referenced above.

Not more frequently than once every five years, Licensor may reasonably modify the
required insurance coverage to reflect then-current risk management practices in the
railroad industry and underwriting practices in the insurance industry.

If any portion of the operation is to be subcontracted by Licensee, Licensee shall require
that the subcontractor shall provide and maintain insurance coverages as set forth herein,
naming Licensor as an additional insured, and shall require that the subcontractor shall
release, defend and indemnify Licensor to the same extent and under the same terms and
conditions as Licensee is required to release, defend and indemnify Licensor herein.

Failure to provide evidence as required by this section shall entitle, but not require,
Licensor to terminate this License immediately. Acceptance of a certificate that does not
comply with this section shall not operate as a waiver of Licensee’s obligations
hereunder.

The fact that insurance (including, without limitation, self-insurance) is obtained by
Licensee shall not be deemed to release or diminish the liability of Licensee including,
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without limitation, liability under the indemnity provisions of this License. Damages
recoverable by Licensor shall not be limited by the amount of the required insurance
coverage.

For purposes of this section, Licensor shall mean “Burlington Northern Santa Fe
Corporation”, “BNSF Railway Company™ and the subsidiaries, successors, assigns and
affiliates of each.

ENVIRONMENTAL

24. (a) Licensee shall strictly comply with all federal, state and local environmental laws
and regulations in its use of the Premises, including, but not limited to, the
Resource Conservation and Recovery Act, as amended (RCRA), the Clean Water
Act, the Oil Pollution Act, the Hazardous Materials Transportation Act, CERCLA
(collectively referred to as the "Environmental Laws"). Licensee shall not
maintain a treatment, storage, transfer or disposal facility, or underground storage
tank, as defined by Environmental Laws on the Premises. Licensee shall not
release or suffer the release of oil or hazardous substances, as defined by
Environmental Laws on or about the Premises.

(b) Licensee shall give Licensor immediate notice to Licensor's Resource Operations
Center at (800) 832-5452 of any release of hazardous substances on or from the
Premises, violation of Environmental Laws, or inspection or inquiry by
governmental authorities charged with enforcing Environmental Laws with
respect to Licensee's use of the Premises. Licensee shall use the best efforts to
promptly respond to any release on or from the Premises. Licensee also shall give
Licensor immediate notice of all measures undertaken on behalf of Licensee to
investigate, remediate, respond to or otherwise cure such release or violation.

(©) In the event that Licensor has notice from Licensee or otherwise of a release or
violation of Environmental Laws arising in any way with respect to the Electric
supply Line which occurred or may occur during the term of this License,
Licensor may require Licensee, at Licensee's sole risk and expense, to take timely
measures to investigate, remediate, respond to or otherwise cure such release or
violation affecting the Premises or Licensor's right-of-way.

(d) Licensee shall promptly report to Licensor in writing any conditions or activities
upon the Premises known to Licensee which create a risk of harm to persons,
property or the environment and shall take whatever action is necessary to prevent
injury to persons or property arising out of such conditions or activities; provided,
however, that Licensee's reporting to Licensor shall not relieve Licensee of any
obligation whatsoever imposed on it by this License. Licensee shall promptly
respond to Licensor's request for information regarding said conditions or
activities.

ALTERATIONS
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25.  Licensee may not make any alterations to the Premises or permanently affix anything to
the Premises or any buildings or other structures adjacent to the Premises without
Licensor's prior written consent.

NO WARRANTIES

26. LICENSOR'S DUTIES AND WARRANTIES ARE LIMITED TO THOSE

EXPRESSLY STATED IN THIS LICENSE AND SHALL NOT INCLUDE ANY
IMPLIED DUTIES OR IMPLIED WARRANTIES, NOW OR IN THE FUTURE.
NO REPRESENTATIONS OR WARRANTIES HAVE BEEN MADE BY
LICENSOR OTHER THAN THOSE CONTAINED IN THIS LICENSE.
LICENSEE HEREBY WAIVES ANY AND ALL WARRANTIES, EXPRESS OR
IMPLIED, WITH RESPECT TO THE PREMISES WHICH MAY EXIST BY
OPERATION OF LAW OR IN EQUITY, INCLUDING, WITHOUT
LIMITATION, ANY WARRANTY OF MERCHANTABILITY, HABITABILITY
OR FITNESS FOR A PARTICULAR PURPOSE.

QUIET ENJOYMENT

27.

LICENSOR DOES NOT WARRANT ITS TITLE TO THE PROPERTY NOR
UNDERTAKE TO DEFEND LICENSEE IN THE PEACEABLE POSSESSION
OR USE THEREOF. NO COVENANT OF QUIET ENJOYMENT IS MADE.

DEFAULT

28.

If default shall be made in any of the covenants or agreements of Licensee contained in
this document, or in case of any assignment or transfer of this License by operation of
law, Licensor may, at its option, terminate this License by serving five (5) days' notice in
writing upon Licensee. Any waiver by Licensor of any default or defaults shall not
constitute a waiver of the right to terminate this License for any subsequent default or
defaults, nor shall any such waiver in any way affect Licensor's ability to enforce any
Section of this License. The remedy set forth in this Section 28 shall be in addition to,
and not in limitation of, any other remedies that Licensor may have at law or in equity.

LIENS AND CHARGES

29.

Licensee shall promptly pay and discharge any and all liens arising out of any
construction, alterations or repairs done, suffered or permitted to be done by Licensee on
Premises. Licensor is hereby authorized to post any notices or take any other action upon
or with respect to Premises that is or may be permitted by law to prevent the attachment
of any such liens to Premises; provided, however, that failure of Licensor to take any
such action shall not relieve Licensee of any obligation or liability under this Section 29
or any other Section of this License. Licensee shall pay when due any taxes, assessments
or other charges (collectively, “Taxes™) levied or assessed upon the Improvements by any
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governmental or quasi-governmental body or any Taxes levied or assessed against
Licensor or the Premises that are attributable to the Improvements.

TERMINATION

30.

31.

This License may be terminated by Licensor, at any time, by serving thirty (30) days'
written notice of termination upon Licensee. This License may be terminated by
Licensee upon execution of Licensor's Mutual Termination Letter Agreement then in
effect. Upon expiration of the time specified in such notice, this License and all rights of
Licensee shall absolutely cease.

[If changed to an easement, replace § 30 with the following language:

If at any time Licensee fails to properly perform its obligations under this Easement,
Licensor, in its sole discretion, may: (i) seek specific performance of the
unperformed obligations, (ii) terminate this Easement if Licensee fails to perform
such obligation within 30 days after written notice thereof from Licensor to
Licensee, or (iii) at Licensee’s sole cost, arrange for the performance of such work as
Licensor deems necessary for the safety of its rail operations, activities and
property, or to avoid or remove any interference with the activities or property of
Licensor, or anyone or anything present on the rail corridor or property with the
authority of permission of Licensor. Licensee shall promptly reimburse Licensor
for all costs of work performed on Licensee’s behalf upon receipt of an inveice for
such costs. Licensor’s failure to perform any obligations of Licensee shall not alter
the liability allocation set forth in this Easement.|

If Licensee fails to surrender to Licensor the Premises, upon any termination of this
License, all liabilities and obligations of Licensee hereunder shall continue in effect until
the Premises are surrendered. Termination shall not release Licensee from any liability or
obligation, whether of indemnity or otherwise, resulting from any events happening prior
to the date of termination.

[If changed to an easement, replace § 31 with the following language:

31(a) Removal of Improvements and Restoration. Upon termination of this Easement,

whether by abandonment of the Easement or by the exercise of Licensor’s
termination rights hereunder, Licensee shall, at its sole cost and expense,
immediately perform the following:

(i) remove all of Licensee’s Improvements and all appurtenances thereto from
the Premises at Licensor’s sole discretion;

(ii) repair and restore any damage to the Premises arising from, growing out of,
or connected with Licensee’s use of the Premises;

(iii) remedy and unsafe conditions on the Premises created or aggravated by
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Licensee; and

(iv)  leave the Premises in the condition which existed as of the Effective Date.

(b) Limited License for Entry. If this Easement is terminated, Licensor may direct

Licensee to undertake one or more of the actions set forth above, at Licensec’s sole
cost, in which case Licensee shall have a limited license to enter upon the Premises
to the extent necessary to undertake the actions directed by Licensor. The terms of
this limited license include all of Licensee’s obligations under this Easement.
Termination will not release Licensee from any liability or obligation under this
Easement, whether of indemnity or otherwise, resulting from any acts, omissions or
events happening prior to the date of termination, or, if later, the date when
Licensee’s Improvements, if any, are removed and the Premises is restored to its
condition as of the Effective Date. If Licensee fails to surrender the Premises to
Licensor upon any termination of the Easement, all liabilities and obligations of
Licensee hereunder shall continue in effect until the Premises is surrendered.]

ASSIGNMENT

32.

Neither Licensee, nor the heirs, legal representatives, successors, or assigns of Licensee,
nor any subsequent assignee, shall assign or transfer this License or any interest herein,
without the prior written consent and approval of Licensor, which may be withheld in
Licensor's sole discretion.

[If changed to an easement, replace with following language:

No assignment of Licensee’s rights hereunder shall be effective unless the proposed
assignee assumes in writing all of Licensee’s obligations under this Easement.
Subject to the foregoing, this Easement shall inure to the benefit of and be binding
upon Licensor and Licensee’s successors and assigns.]

NOTICES

33,

Any notice required or permitted to be given hereunder by one party to the other shall be
in writing and the same shall be given and shall be deemed to have been served and given
if (i) placed in the United States mail, certified, return receipt requested, or (ii) deposited
into the custody of a nationally recognized overnight delivery service, addressed to the
party to be notified at the address for such party specified below, or to such other address
as the party to be notified may designate by giving the other party no less than thirty (30)
days' advance written notice of such change in address.

If to Licensor: Jones Lang LaSalle Global Services - RR, Inc.
3017 Lou Menk Drive, Suite 100
Fort Worth, TX 76131-2800
Aftn: Licenses/Permits
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with a copy to: BNSF Railway Company
2500 Lou Menk Dr. - AOB-3
Fort Worth, TX 76131
Attn: - Land Revenue Management

[[**with a copy to: FILL IN ADDITIONAL ADDRESS OF REGIONAL JONES

LANG LASALLE OFFICE IF DOCUMENT IS ORIGINATING
FROM THAT OFFICE**||

If to Licensee:

SURVIVAL

34.

Neither termination nor expiration will release either party from any liability or
obligation under this License, whether of indemnity or otherwise, resulting from any acts,
omissions or events happening prior to the date of termination or expiration, or, if later,
the date when the Electric Supply Line and improvements are removed and the Premises
are restored to its condition as of the Effective Date.

RECORDATION

35.

It is understood and agreed that this License shall not be placed on public record.

[If changed to an easement, add the following sentence: A memorandum of this
Easement may be recorded at either party’s written request.|

APPLICABLE LAW

36.

All questions concerning the interpretation or application of provisions of this License
shall be decided according to the substantive laws of the state of Texas without regard to
conflicts of law provisions.

[If changed to an easement, then replace with following:

All questions concerning any interest in real property created or affected by this
Eascment shall be governed by the law of the state in which the Premises are
located, all other questions concerning the interpretation or application of
provisions of this Easement shall be decided according to the substantive laws of the
State of Texas without regard to conflicts of law provisions.|

SEVERABILITY
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37.

To the maximum extent possible, each provision of this License shall be interpreted in
such manner as to be effective and valid under applicable law, but if any provision of this
License shall be prohibited by, or held to be invalid under, applicable law, such provision
shall be ineffective solely to the extent of such prohibition or invalidity, and this shall not
invalidate the remainder of such provision or any other provision of this License.

INTEGRATION

38.

This License is the full and complete agreement between Licensor and Licensec with
respect to all matters relating to Licensee's use of the Premises, and supersedes any and
all other agreements between the parties hereto relating to Licensee's use of the Premises.
However, nothing herein is intended to terminate any surviving obligation of Licensee or
Licensee's obligation to defend and hold Licensor harmless in any prior written
agreement between the parties.

MISCELLANEOUS

39.

40.

41,

In the event that Licensee consists of two or more parties, all the covenants and
agreements of Licensee herein contained shall be the joint and several covenants and
agreements of such parties.

The waiver by Licensor of the breach of any provision herein by Licensee shall in no way
impair the right of Licensor to enforce that provision for any subsequent breach thereof.

*rxk k4 [JSE ONLY FOR NEW MEXICO****¥**

In conformance with and limited to the applicable effect of the Laws of 1971 (Ch. 107,
Sec. 1, Laws of New Mexico § 56-7-1 N.M.S.A., 1978), insofar as the indemnity
provisions set forth in any of the preceding sections or any rider, amendment or
addendum hereto, to indemnify any Indemnitee, or the agents or employees of any
Indemnitee, or any legal entity for whose negligence, acts or omissions any of them may
be liable, from liability, claims, damages, losses or expenses, including attorney fees,
arising out of, in whole or in part, the negligence of any Indemnitee, or of the agents or
employees of any Indemnitee, or of any legal entity for whose negligence, acts or
omissions any of them may be liable for, such indemnity provisions shall not extend to
liability, claims, damages, losses or expenses, including attorney fees, arising out of:

(a) The preparation or approval of maps, drawings, opinions, reports, surveys, change
orders, designs, or specifications by any Indemnitee, or the agents or employees
of any Indemnitee; or

(b) The giving of or the failure to give directions or instructions by any Indemnitee,
or the agents or employees of any Indemnitee, where such giving or failure to
give directions or instructions is the primary cause of bodily injury to persons or
damage to rail corridor.

Form 421; Rev. 08/03/09
18



[Intentionally left blank]

Jones Lang LaSalle Global Services — RR, Inc. is acting as representative for BNSF
Railway Company.
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IN WITNESS WHEREOF, this License has been duly executed, in duplicate, by the parties
hereto as of the day and year first above written.

BNSF RAILWAY COMPANY
Jones Lang LaSalle Global Services - RR, Inc.
3017 Lou Menk Drive, Suite 100
Fort Worth, TX 76131-2800

By:

&LICENSEE&
&ADDRESS&

By:

Title:
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Exhibit E-3

Sample Pipeline License
(new permit for water, sewer, or storm water lines)



PIPELINE LICENSE

THIS LICENSE (“License”), made as of the day of _ , 20__ ("Effective Date") by
and between BNSF RAILWAY COMPANY, a Delaware corporation ("Licensor") and

,a corporation ("Licensee").

NOW THEREFORE, in consideration of the mutual covenants contained herein, the

parties agree to the following:

[If changed to an Easement, globally change “License” to “Easement”.]

GENERAL

Licensor hereby grants Licensee a non-exclusive license, subject to all rights, interests,
and estates of third parties, including, without limitation, any leases, use rights,
easements, liens, or other encumbrances, and upon the terms and conditions set forth
below, to construct and maintain, in strict accordance with the drawings and
specifications approved by Licensor as part of Licensee's application process (the
"Drawings and Specifications"), (__) Pipeline(s), inches in diameter
inside a [Size of Casing Pipe] inch [Casing Material] casing
(“PIPELINE”), across or along the rail corridor of Licensor at or near the station of

, County of , State of , Line Segment
, Mile Post as shown on the attached Drawing No. , dated
, attached hereto as Exhibit “A” and made a part hereof (“Premises™).

Licensee shall not disturb any improvements of Licensor or Licensor's existing lessees,
Licensees, easement beneficiaries or lien holders, if any, or interfere with the use of such
improvements.

Licensee shall use the Premises solely for construction and maintenance of a PIPELINE
in accordance with the Drawings and Specifications carrying
Licensee shall not use the PIPELINE to carry any other commodity or use the Premlses
for any other purpose.

Licensee covenants that it will not handle or transport "hazardous waste" or
"hazardous substances", as "hazardous waste" and "hazardous substances" may
now or in the future be defined by any federal, state, or local governmental
agency or body through the PIPELINE on Licensor's property. Licensee agrees
periodically to furnish Licensor with proof, satisfactory to Licensor that Licensee
is in such compliance. Should Licensee not comply fully with the above-stated
obligations of this Section, notwithstanding anything contained in any other
provision hereof, Licensor may, at its option, terminatc this License by serving
five (5) days' notice of termination upon Licensee. Upon termination, Licensee
shall remove the PIPELINE and restore Licensor's property as herein elsewhere
provided.
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4, In case of the eviction of Licensee by anyone owning or claiming title to or any interest
in the Premises, or by the abandonment by Licensor of the affected rail corridor, Licensor
shall not be liable to refund Licensee any compensation paid hereunder, except for the
pro-rata part of any recurring charge paid in advance, or for any damage Licensee
sustains in connection therewith.

5. Any contractors or subcontractors performing work on the PIPELINE or entering the
Premises on behalf of Licensee shall be deemed servants and agents of Licensee for
purposes of this License.

TERM

0. This License shall commence on the Effective Date and shall continue for a period of
twenty-five (25) years, subject to prior termination as hereinafter described.

[If changed to a perpetual easement, replace with “Intentionally Deleted” and delete
the heading “Term”.]

COMPENSATION

7. (a) Licensee shall pay Licensor, prior to the Effective Date, the sum of

L and No/100 Dollars (3. ) as compensation for
the use of the Premises.

(b) Licensee agrees to reimburse Licensor (within thirty (30) days after receipt of
bills therefor) for all costs and expenses incurred by Licensor in connection with
Licensee's use of the Premises or the presence, construction and maintenance of
the PIPELINE, including but not limited to the furnishing of Licensor's Flagman
and any vehicle rental costs incurred. The cost of flagger services provided by
the Railway, when deemed necessary by the Railway's representative, will be
borne by the Licensee. The estimated cost for one (1) flagger is $600.00 for an
eight (8) hour basic day with time and one-half or double time for overtime, rest
days and holidays. The estimated cost for each flagger includes vacation
allowance, paid holidays, Railway and unemployment insurance, public liability
and property damage insurance, health and welfare benefits, transportation, meals,
lodging and supervision. Negotiations for Railway labor or collective bargaining
agreements and rate changes authorized by appropriate Federal authorities may
increase actual or estimated flagging rates. The flagging rate in effect at the time
of performance by the Contractor hereunder will be used to calculate the actual
costs of flagging pursuant to this paragraph.

() All invoices are due thirty (30) days after the date of invoice. In the event that

Licensee shall fail to pay any monies due to Licensor within thirty (30) days after
the invoice date, then Licensee shall pay interest on such unpaid sum from thirty
(30) days after its invoice date to the date of payment by Licensee at an annual
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rate equal to (i) the greater of (a) for the period January 1 through June 30, the
prime rate last published in The Wall Street Journal in the preceding December
plus two and one-half percent (2 1/2%), and for the period July 1 through
December 31, the prime rate last published in The Wall Street Journal in the
preceding June plus two and one-half percent (2 1/2%), or (b) twelve percent
(12%), or (ii) the maximum rate permitted by law, whichever is less.

COMPLIANCE WITH LAWS

8.

(a)

(b)

Licensee shall observe and comply with any and all laws, statutes, regulations,
ordinances, orders, covenants, restrictions, or decisions of any court of competent
jurisdiction (“Legal Requirements™) relating to the construction, maintenance, and
use of the PIPELINE and the use of the Premises.

Prior to entering the Premises, Licensee shall and shall cause its contractor to
comply with all Licensor’s applicable safety rules and regulations. Prior to
commencing any work on the Premises, Licensee shall complete and shall require
its contractor to complete the safety-orientation program at the following Internet
Website “http://contractororientation.com”. This program must be completed no
more than one year in advance of Licensee’s entry on the Premises.

DEFINITION OF COST AND EXPENSE

9.

For the purpose of this License, “cost’ or “costs

L2 3T

expense” or “expenses’” includes, but

is not limited to, actual labor and material costs including all assignable additives, and
material and supply costs at current value where used.

RIGHT OF LICENSOR TO USE

10.  Licensor excepts and reserves the right, to be exercised by Licensor and any other parties
who may obtain written permission or authority from Licensor:

(a) to maintain, renew, use, operate, change, modify and relocate any existing pipe,
power, communication lines and appurtenances and other facilities or structures
of like character upon, over, under or across the Premises;

(b) to construct, maintain, renew, use, operate, change, modify and relocate any
tracks or additional facilities or structures upon, over, under or across the
Premises; or

©) to use the Premises in any manner as the Licensor in its sole discretion deems
appropriate, provided Licensor uses all commercially reasonable efforts to avoid
material interference with the use of the Premises by Licensee for the purpose
specified in Section 3 above.

LICENSEE’S OPERATIONS
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11

12.

(a)

(b)

(a)

(b)

Licensee shall notify Licensor's Roadmaster, . at
- , telephone ~_, at least five (5) business days
prior to installation of the PIPELINE and prior to entering the Premises for any
subsequent maintenance thereon.

In performing the work described in Section 3, Licensee shall use only public
roadways to cross from one side of Licensor's tracks to the other.

Under no conditions shall Licensee be permitted to conduct any tests,
investigations or any other activity using mechanized equipment and/or
machinery, or place or store any mechanized equipment, tools or other materials,
within twenty-five (25) feet of the centerline of any railroad track on the Premises
unless Licensee has obtained prior written approval from Licensor. Licensee
shall, at its sole cost and expense, perform all activities on and about the Premises
in such a manner as not at any time to be a source of danger to or interference
with the existence or use of present or future tracks, roadbed or property of
Licensor, or the safe operation and activities of Licensor. If ordered to cease
using the Premises at any time by Licensor's personnel due to any hazardous
condition, Licensee shall immediately do so. Notwithstanding the foregoing right
of Licensor, the parties agree that Licensor has no duty or obligation to monitor
Licensee's use of the Premises to determine the safe nature thereof, it being solely
Licensee's responsibility to ensure that Licensee's use of the Premises is safe.
Neither the exercise nor the failure by Licensor to exercise any rights granted in
this Section will alter the liability allocation provided by this License.

Licensee shall, at its sole cost and expense, construct and maintain the PIPELINE
in such a manner and of such material that it will not at any time be a source of
danger to or interference with the existence or use of present or future tracks,
roadbed or property of Licensor, or the safe operation and activities of Licensor.
Licensor may direct one of its field engineers to observe or inspect the
construction and/or maintenance of the PIPELINE at any time for compliance
with the Drawings and Specifications. If ordered at any time to halt construction
or maintenance of the PIPELINE by Licensor's personnel due to non-compliance
with the same or any other hazardous condition, Licensee shall immediately do
so. Notwithstanding the foregoing right of Licensor, the parties agree that
Licensor has no duty or obligation to observe or inspect, or to halt work on, the
PIPELINE, it being solely Licensee's responsibility to ensure that the PIPELINE
is constructed in strict accordance with the Drawings and Specifications and in a
safe and workmanlike manner in compliance with all terms hereof. Neither the
exercise nor the failure by Licensor to exercise any right granted by this Section
will alter in any way the liability allocation provided by this License. If at any
time Licensee shall, in the sole judgment of Licensor, fail to properly perform its
obligations under this Section, Licensor may, at its option and at Licensee’s sole
expense, arrange for the performance of such work as it deems necessary for the
safety of its operations and activities. Licensee shall promptly reimburse
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13.

14.

15.

Licensor for all costs and expenses of such work, upon receipt of an invoice for
the same. Licensor's failure to perform any obligations of Licensee shall not alter
the liability allocation hereunder.

During the construction and any subsequent maintenance performed on the PIPELINE,
Licensee shall perform such work in a manner to preclude damage to the property of
Licensor, and preclude interference with the operation of its railroad. The construction of
the PIPELINE shall be completed within one (1) year of the Effective Date. Upon
completion of the construction of the PIPELINE and after performing any subsequent
maintenance thereon, Licensee shall, at Licensee's own cost and expense, restore
Licensor's Premises to their former state as of the Effective Date of this License.

If at any time during the term of this License, Licensor shall desire the use of its rail
corridor in such a manner as would, in Licensor's reasonable opinion, be interfered with
by the PIPELINE, Licensee shall, at its sole expense, within thirty (30) days after
receiving written notice from Licensor to such effect, make such changes in the
PIPELINE as in the sole discretion of Licensor may be necessary to avoid interference
with the proposed use of Licensor’s rail corridor, including, without limitation, the
relocation of the existing or the construction of new a PIPELINE(s).

(a) Prior to Licensee conducting any boring work on or about any portion of the
Premises, Licensee shall explore the proposed location for such work with hand
tools to a depth of atleast three (3) feet below the surface of the ground
to determine whether pipelines or other structures exist below the surface,
provided, however, that in lieu of the foregoing, the Licensee shall have the right
to use suitable detection equipment or other generally accepted industry practice
(e.g., consulting with the Underground Services Association) to determine the
existence or location of pipelines and other subsurface structures prior to drilling
or excavating with mechanized equipment. Upon Licensee’s written request,
which shall be made thirty (30) business days in advance of Licensee’s requested
construction of the PIPELINE, Licensor will provide Licensee any information
that Licensor has in the possession of its Engineering Department concerning the
existence and approximate location of Licensor’s underground utilities and
pipelines at or near the vicinity of the proposed PIPELINE. Prior to conducting
any such boring work, the Licensee will review all such material. Licensor does
not warrant the accuracy or completeness of information relating to subsurface
conditions and Licensee's operations will be subject at all times to the liability
provisions herein.

(b) For all bores greater than 26-inch diameter and at a depth less than 10.0 feet
below bottom of rail, a soil investigation will need to be performed by the
Licensee and reviewed by Licensor prior to construction. This study is to
determine if granular material is present, and to prevent subsidence during the
installation process. If the investigation determines in Licensor's reasonable
opinion that granular material is present, Licensor may select a new location for
Licensee's use, or may require Licensee to furnish for Licensor's review and
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approval, in its sole discretion a remedial plan to deal with the granular material.
Once Licensor has approved any such remedial plan in writing, Licensee shall, at
its sole cost and expense, carry out the approved plan in accordance with all terms
thereof and hereof.

Any open hole, boring or well constructed on the Premises by Licensee shall be safely
covered and secured at all times when Licensee is not working in the actual vicinity
thereof. Following completion of that portion of the work, all holes or borings
constructed on the Premises by Licensee shall be:

filled in to surrounding ground level with compacted bentonite grout; or

otherwise secured or retired in accordance with any applicable Legal
Requirement. No excavated materials may remain on Licensor’s property for
more than ten (10) days, but must be properly disposed of by Licensee in
accordance with applicable Legal Requirements.

Upon termination of this License, Licensee shall, at its sole cost and expense:

remove the PIPELINE and all appurtenances thereto, or, at the sole discretion of
the Licensor, fill and cap or otherwise appropriately decommission the PIPELINE
with a method satisfactory to Licensor;

report and restore any damage to the Premises arising from, growing out of, or
connected with Licensee’s use of the Premises;

remedy any unsafe conditions on the Premises created or aggravated by Licensee;
and

leave the Premises in the condition which existed as of the Effective Date of this
License.

Licensee’s on-site supervisions shall retain/maintain a fully executed copy of this License
at all times while on the Premises.

16.
(a)
(b)
17.
(@)
(b)
(c)
(d)
18.
LIABILITY
19. (a)

***[Jse bracketed language when dealing with a governmental entity

TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE SHALL
[AND SHALL CAUSE ITS CONTRACTOR TO|] RELEASE, INDEMNIFY,
DEFEND AND HOLD HARMLESS LICENSOR AND LICENSOR'S
AFFILIATED COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS,
LEGAL REPRESENTATIVES, OFFICERS, DIRECTORS,
SHAREHOLDERS, EMPLOYEES AND AGENTS (COLLECTIVELY,
"INDEMNITEES") FOR, FROM AND AGAINST ANY AND ALL
CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES,
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(b)

LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS,
JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION,
COURT COSTS, ATTORNEYS' FEES AND COSTS OF
INVESTIGATION, REMOVAL AND REMEDIATION AND
GOVERNMENTAL OVERSIGHT COSTS) ENVIRONMENTAL OR
OTHERWISE (COLLECTIVELY "LIABILITIES") OF ANY NATURE,
KIND OR DESCRIPTION OF ANY PERSON OR ENTITY DIRECTLY OR
INDIRECTLY ARISING OUT OF, RESULTING FROM OR RELATED
TO (IN WHOLE OR IN PART):

(i) THIS LICENSE, INCLUDING, WITHOUT LIMITATION,
ITS ENVIRONMENTAL PROVISIONS,

(ii) ANY RIGHTS OR INTERESTS GRANTED PURSUANT TO
THIS LICENSE,

(i) LICENSEE'S OCCUPATION AND USE OF THE
PREMISES,

(ivy THE ENVIRONMENTAL CONDITION AND STATUS OF
THE PREMISES CAUSED BY OR CONTRIBUTED BY
LICENSEE, OR

v) ANY ACT OR OMISSION OF LICENSEE OR LICENSEE'S
OFFICERS, AGENTS, INVITEES, EMPLOYEES, OR
CONTRACTORS, OR ANYONE DIRECTLY OR INDIRECTLY
EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL
OR EXERCISE CONTROL OVER,

EVEN IF SUCH LIABILITIES ARISE FROM OR ARE ATTRIBUTED TO,
IN WHOLE OR IN PART, ANY NEGLIGENCE OF ANY INDEMNITEE.
THE ONLY LIABILITIES WITH RESPECT TO WHICH LICENSEE'S
OBLIGATION TO INDEMNIFY THE INDEMNITEES DOES NOT
APPLY ARE LIABILITIES TO THE EXTENT PROXIMATELY CAUSED
BY THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF AN
INDEMNITEE.

FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW,
NOTWITHSTANDING THE LIMITATION IN SECTION 19(a),
LICENSEE SHALL [AND SHALL CAUSE ITS CONTRACTOR TO] NOW
AND FOREVER WAIVE ANY AND ALL CLAIMS, REGARDLESS
WHETHER BASED ON THE STRICT LIABILITY, NEGLIGENCE OR
OTHERWISE, THAT RAILROAD IS AN “OWNER”, “OPERATOR?”,
“ARRANGER”, OR “TRANSPORTER” WITH RESPECT TO THE
PIPELINE FOR THE PURPOSES OF CERCLA OR OTHER
ENVIRONMENTAL LAWS. LICENSEE WILL INDEMNIFY, DEFEND
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(0

(d)

AND HOLD THE INDEMNITEES HARMLESS FROM ANY AND ALL
SUCH CLAIMS REGARDLESS OF THE NEGLIGENCE OF THE
INDEMNITEES. LICENSEE FURTHER AGREES THAT THE USE OF
THE PREMISES AS CONTEMPLATED BY THIS LICENSE SHALL NOT
IN ANY WAY SUBJECT LICENSOR TO CLAIMS THAT LICENSOR IS
OTHER THAN A COMMON CARRIER FOR PURPOSES OF
ENVIRONMENTAL LAWS AND EXPRESSLY AGREES TO
INDEMNIFY, DEFEND, AND HOLD THE INDEMNITEES HARMLESS
FOR ANY AND ALL SUCH CLAIMS. IN NO EVENT SHALL LICENSOR
BE RESPONSIBLE FOR THE ENVIRONMENTAL CONDITION OF THE
PREMISES.

TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE
FURTHER AGREES, [AND SHALL CAUSE ITS CONTRACTOR TO
AGREE| REGARDLESS OF ANY NEGLIGENCE OR ALLEGED
NEGLIGENCE OF ANY INDEMNITEE, TO INDEMNIFY, AND HOLD
HARMLESS THE INDEMNITEES AGAINST AND ASSUME THE
DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED
BY ANY INDEMNITEE UNDER OR RELATED TO THE FEDERAL
EMPLOYERS' LIABILITY ACT ("FELA") WHENEVER EMPLOYEES
OF LICENSEE OR ANY OF ITS AGENTS, INVITEES, OR
CONTRACTORS CLAIM OR ALLEGE THAT THEY ARE EMPLOYEES
OF ANY INDEMNITEE OR OTHERWISE. THIS INDEMNITY SHALL
ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON
ACTUAL OR ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR
LOCAL LAWS OR REGULATIONS, INCLUDING BUT NOT LIMITED
TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE INSPECTION
ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE
RESOURCE CONSERVATION AND RECOVERY ACT, AND ANY
SIMILAR STATE OR FEDERAL STATUTE.

Upon written notice from Licensor, Licensee agrees to assume the defense of any
lawsuit or other proceeding brought against any Indemnitee by any entity, relating
to any matter covered by this License for which Licensee has an obligation to
assume liability for and/or save and hold harmless any Indemnitee. Licensee shall
pay all costs incident to such defense, including, but not limited to, attorneys'
fees, investigators' fees, litigation and appeal expenses, settlement payments, and
amounts paid in satisfaction of judgments.

PERSONAL PROPERTY WAIVER

20.

ALL PERSONAL PROPERTY, INCLUDING, BUT NOT LIMITED TO,

FIXTURES, EQUIPMENT, OR RELATED MATERIALS UPON THE PREMISES

WILL BE AT THE RISK OF LICENSEE ONLY, AND NO INDEMNITEE WILL

BE LIABLE FOR ANY DAMAGE THERETO OR THEFT THEREOF,

Form 424; Rev. 08/03/09



WHETHER OR NOT DUE IN WHOLE OR IN PART TO THE NEGLIGENCE

OF ANY INDEMNITEE.
INSURANCE
21.  Licensee shall, at its sole cost and expense, procure and maintain during the life of this

Agreement the following insurance coverage:

A

Commercial General Liability Insurance. This insurance shall contain broad form
contractual liability with a combined single limit of a minimum of $5,000,000
each occurrence and an aggregate limit of at least $10,000,000 but in no event
less than the amount otherwise carried by the Licensee. . Coverage must be
purchased on a post 1998 ISO occurrence or equivalent and include coverage for,
but not limited to, the following:

¢

*
¢
L4

Bodily Injury and Property Damage
Personal Injury and Advertising Injury
Fire legal liability

Products and completed operations

This policy shall also contain the following endorsements, which shall be indicated on
the certificate of insurance:

¢

L 4

The definition of insured contract shall be amended to remove any exclusion
or other limitation for any work being done within 50 feet of railroad
property.

Waiver of subrogation in favor of and acceptable to Licensor.

Additional insured endorsement in favor of and acceptable to Licensor and
Jones, Lang, LaSalle Global Services RR, Inc.

Separation of insureds.

The policy shall be primary and non-contributing with respect to any
insurance carried by Licensor.

It is agreed that the workers’ compensation and employers® liability related exclusions in the
Commercial General Liability insurance policy(s) required herein are intended to apply to
employees of the policy holder and shall not apply to Licensor employees.

No other endorsements limiting coverage may be included on the policy.

B.

Business Automobile Insurance. This insurance shall contain a combined single
limit of at least $1,000,000 per occurrence, and include coverage for, but not
limited to the following:

L4

¢
L4
*
*

Bodily injury and property damage

Any and all vehicles owned, used or hired

Waiver of subrogation in favor of and acceptable to Licensor.
Additional insured endorsement in favor or and acceptable to Licensor.
Separation of insureds.
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¢ The policy shall be primary and non-contributing with respect to any
insurance carried by Licensor.

[[**OPTIONAL: ADD SECTION C. IF NO EMPLOYEES]|

C. Contractor hereby agrees to waive any Workers' Compensation subrogation
claims, liens, or demands, which could be asserted against Railroad by the
Contractor, and further agrees to indemnify and save harmless Railroad and
its employees, regardless of Railroad's negligence, for any and all Workers'
Compensation subrogation claims, liens, or demands asserted by the
Contractor's agents or employees, or the Contractor's insurance carrier.

[[**OPTIONAL: ADD SECTION C. IF EMPLOYEES]]

G Workers Compensation and Employers Liability Insurance. This insurance
shall include coverage for, but not limited to:
¢ Licensee’s statutory liability under the worker’s compensation laws of the
state(s) in which the work is to be performed. If optional under State law, the
insurance must cover all employees anyway.
¢ Employers’ Liability (Part B) with limits of at least $500,000 each accident,
$500,000 by disease policy limit, $500,000 by disease each employee.

This policy shall also contain the following endorsements or language, which shall be indicated
on the certificate of insurance:
¢ Waiver of subrogation in favor of and acceptable to Licensor

D. Railroad Protective Liability Insurance. This insurance shall name only the
Licensor as the Insured with coverage of at least $5,000,000 per occurrence and
$10,000,000 in the aggregate. The coverage obtained under this policy shall only
be effective during the initial installation and/or construction of the PIPELINE.
THE CONSTRUCTION OF THE PIPELINE SHALL BE COMPLETED
WITHIN ONE (1) YEAR OF THE EFFECTIVE DATE. If further
maintenance of the PIPELINE is needed at a later date, an additional Railroad
Protective Liability Insurance Policy shall be required. The policy shall be issued
on a standard ISO form CG 00 35 10 93 and include the following:
¢ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31

10 93)

Endorsed to include the Limited Seepage and Pollution Endorsement.

Endorsed to include Evacuation Expense Coverage Endorsement.

No other endorsements restricting coverage may be added.

The original policy must be provided to the Licensor prior to performing any

work or services under this Agreement.

* & o o
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In lieu of providing a Railroad Protective Liability Policy, Licensee may participate in
Licensor’s Blanket Railroad Protective Liability Insurance Policy available to Licensee
or its contractor. The limits of coverage are the same as above. The cost is $

a I elect to participate in Licensor’s Blanket Policy;
o I elect not to participate in Licensor’s Blanket Policy.
N L SE NE F LL SRE RE N HEF R N E
EB F HE __E
E. Contractor’s Pollution Legal Liability (CPL) Insurance. This insurance shall be

in an amount of at least FIVE MILLION DOLLARS ($5,000,000) per occurrence
and TEN MILLION DOLLARS ($10,000,000) in the aggregate including but not
limited to coverage for the following:

¢

*

bodily injury, sickness, disease, mental anguish, or shock sustained by any
person, including death;

property damage including physical injury to or destruction of tangible
property including the resulting loss of use thereof, cleanup costs, and the loss
of use of tangible property that has not been physically injured or destroyed;
defense costs including costs, charges and expenses incurred in the
investigation, adjustment or defense of claims for such compensatory
damages.

Coverage shall apply to sudden and non-sudden pollution conditions
including the discharge, dispersal, release or escape of smoke, vapors, soot,
fumes, acids, alkalis, toxic chemicals, liquids or gases, waste materials or
other irritants, contaminants or pollutants into or upon land, the atmosphere or
any watercourse or body of water, which results in BODILY INJURY,
PROPERTY DAMAGE, or Remediation Expense.

If coverage is purchased on a “claims made” basis, lessee hereby agrees to
maintain coverage in force for a minimum of three years after expiration,
cancellation, or termination of this contract. Annually contractor agrees to
provide evidence of such coverage as required hereunder.

Delete any bodily injury exclusions resulting from lead or asbestos.

Amend the Contractual Liability exclusions and employers’ liability exclusion
to provide coverage for liability assumed under contract.

Amend the definition of Property Damage to provide coverage for natural
resource damage.

Other Requirements:

Where allowable by law, all policies (applying to coverage listed above) shall contain no
exclusion for punitive damages and certificates of insurance shall reflect that no
exclusion exists.
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Licensee agrees to waive its right of recovery against Licensor for all claims and suits
against Licensor. In addition, its insurers, through policy endorsement, waive their right
of subrogation against Licensor for all claims and suits. The certificate of insurance must
reflect waiver of subrogation endorsement. Licensee further waives its right of recovery,
and its insurers also waive their right of subrogation against Licensor for loss of its
owned or leased property or property under its care, custody, or control.

Licensee is not allowed to self-insure without the prior written consent of Licensor. If
granted by Licensor, any deductible, self-insured retention or other financial
responsibility for claims shall be covered directly by Licensee in lieu of insurance. Any
and all Licensor liabilities that would otherwise, in accordance with the provisions of this
Agreement, be covered by Licensee’s insurance will be covered as if Licensee elected not
to include a deductible, self-insured retention, or other financial responsibility for claims.

Prior to commencing the Work, Licensee shall furnish to Licensor an acceptable
certificate(s) of insurance including an original signature of the authorized representative
evidencing the required coverage, endorsements, and amendments. The policy(ies) shall
contain a provision that obligates the insurance company(ies) issuing such policy(ies) to
notify Licensor in writing at least 30 days prior to any cancellation, non-renewal,
substitution or material alteration. This cancellation provision shall be indicated on the
certificate of insurance. In the event of a claim or lawsuit involving Railroad arising out
of this agreement, Licensee will make available any required policy covering such claim
or lawsuit.

Any insurance policy shall be written by a reputable insurance company acceptable to
Licensor or with a current Best’s Guide Rating of A- and Class VII or better, and
authorized to do business in the state(s) in which the service is to be provided.

If coverage is purchased on a “claims made” basis, Licensee hereby agrees to maintain
coverage in force for a minimum of three years after expiration, cancellation or
termination of this contract. Annually, Licensee agrees to provide evidence of such
coverage as required hereunder.

Licensee represents that this License has been thoroughly reviewed by Licensee’s
insurance agent(s)/broker(s), who have been instructed by Licensee to procure the
insurance coverage required by this Agreement. Allocated Loss Expense shall be in
addition to all policy limits for coverages referenced above.

Not more frequently than once every five years, Licensor may reasonably modify the
required insurance coverage to reflect then-current risk management practices in the
railroad industry and underwriting practices in the insurance industry.

If any portion of the operation is to be subcontracted by Licensee, Licensee shall require
that the subcontractor shall provide and maintain insurance coverages as set forth herein,
naming Licensor as an additional insured, and shall require that the subcontractor shall
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release, defend and indemnify Licensor to the same extent and under the same terms and
conditions as Licensee is required to release, defend and indemnify Licensor herein.

Failure to provide evidence as required by this section shall entitle, but not require,
Licensor to terminate this License immediately. Acceptance of a certificate that does not
comply with this section shall not operate as a waiver of Licensee’s obligations
hereunder.

The fact that insurance (including, without limitation, self-insurance) is obtained by
Licensee shall not be deemed to release or diminish the liability of Licensee including,
without limitation, liability under the indemnity provisions of this License. Damages
recoverable by Licensor shall not be limited by the amount of the required insurance
coverage.

For purposes of this section, Licensor shall mean *“Burlington Northern Santa Fe
Corporation”, “BNSF Railway Company” and the subsidiaries, successors, assigns and
affiliates of each.

ENVIRONMENTAL

22.

(a) Licensee shall strictly comply with all federal, state and local environmental laws
and regulations in its use of the Premises, including, but not limited to, the
Resource Conservation and Recovery Act, as amended (RCRA), the Clean Water
Act, the Oil Pollution Act, the Hazardous Materials Transportation Act, CERCLA
(collectively referred to as the “Environmental Laws”). Licensee shall not
maintain a treatment, storage, transfer or disposal facility, or underground storage
tank, as defined by Environmental Laws on the Premises. Licensee shall not
release or suffer the release of oil or hazardous substances, as defined by
Environmental Laws on or about the Premises.

(b) Licensee shall give Licensor immediate notice to Licensor’s Resource Operations
Center at (800) 832-5452 of any release of hazardous substances on or from the
Premises, violation of Environmental Laws, or inspection or inquiry by
governmental authorities charged with enforcing Environmental Laws with
respect to Licensee's use of the Premises. Licensee shall use the best efforts to
promptly respond to any release on or from the Premises. Licensee also shall give
Licensor immediate notice of all measures undertaken on behalf of Licensee to
investigate, remediate, respond to or otherwise cure such release or violation.

(c) In the event that Licensor has notice from Licensee or otherwise of a release or
violation of Environmental Laws arising in any way with respect to the
PIPELINE which occurred or may occur during the term of this License, Licensor
may require Licensee, at Licensee's sole risk and expense, to take timely measures
to investigate, remediate, respond to or otherwise cure such release or violation
affecting the Premises or Licensor's right-of-way.
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(d)  Licensee shall promptly report to Licensor in writing any conditions or activities
upon the Premises known to Licensee which create a risk of harm to persons,
property or the environment and shall take whatever action is necessary to prevent
injury to persons or property arising out of such conditions or activities; provided,
however, that Licensee's reporting to Licensor shall not relieve Licensee of any
obligation whatsoever imposed on it by this License. Licensee shall promptly
respond to Licensor’s request for information regarding said conditions or
activities.

ALTERATIONS

23.

Licensee may not make any alterations to the Premises or permanently affix anything to
the Premises or any buildings or other structures adjacent to the Premises without
Licensor’s prior written consent.

NO WARRANTIES

24.

LICENSOR’S DUTIES AND WARRANTIES ARE LIMITED TO THOSE
EXPRESSLY STATED IN THIS LICENSE AND SHALL NOT INCLUDE ANY
IMPLIED DUTIES OR IMPLIED WARRANTIES, NOW OR IN THE FUTURE.
NO REPRESENTATIONS OR WARRANTIES HAVE BEEN MADE BY
LICENSOR OTHER THAN THOSE CONTAINED IN THIS LICENSE.
LICENSEE HEREBY WAIVES ANY AND ALL WARRANTIES, EXPRESS OR
IMPLIED, WITH RESPECT TO THE PREMISES OR WHICH MAY EXIST BY
OPERATION OF LAW OR IN EQUITY, INCLUDING, WITHOUT
LIMITATION, ANY WARRANTY OF MERCHANTABILITY, HABITABILITY
OR FITNESS FOR A PARTICULAR PURPOSE.

QUIET ENJOYMENT

25.

LICENSOR DOES NOT WARRANT ITS TITLE TO THE PROPERTY NOR
UNDERTAKE TO DEFEND LICENSEE IN THE PEACEABLE POSSESSION OR
USE THEREOF. NO COVENANT OF QUIET ENJOYMENT IS MADE.

DEFAULT

26.

If default shall be made in any of the covenants or agreements of Licensee contained in
this document, or in case of any assignment or transfer of this License by operation of
law, Licensor may, at its option, terminate this License by serving five (5) days' notice in
writing upon Licensee. Any waiver by Licensor of any default or defaults shall not
constitute a waiver of the right to terminate this License for any subsequent default or
defaults, nor shall any such waiver in any way affect Licensor's ability to enforce any
Section of this License. The remedy set forth in this Section 26 shall be in addition to,
and not in limitation of, any other remedies that Licensor may have at law or in equity.

LIENS AND CHARGES
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27,

Licensee shall promptly pay and discharge any and all liens arising out of any
construction, alterations or repairs done, suffered or permitted to be done by Licensee on
Premises. Licensor is hereby authorized to post any notices or take any other action upon
or with respect to Premises that is or may be permitted by law to prevent the attachment
of any such liens to Premises; provided, however, that failure of Licensor to take any
such action shall not relieve Licensee of any obligation or liability under this Section 27
or any other Section of this License. Licensee shall pay when due any taxes, assessments
or other charges (collectively, “Taxes”) levied or assessed upon the Improvements by any
governmental or quasi-governmental body or any Taxes levied or assessed against
Licensor or the Premises that are attributable to the Improvements.

TERMINATION

28.

29.

29(a)

This License may be terminated by Licensor, at any time, by serving thirty (30) days'
written notice of termination upon Licensee. This License may be terminated by
Licensee upon execution of Licensor's Mutual Termination Letter Agreement then in
effect. Upon expiration of the time specified in such notice, this License and all rights of
Licensee shall absolutely cease.

[If changed to an easement, replace § 28 with the following language:

If at any time Licensee fails to properly perform its obligations under this
Easement, Licensor, in its sole discretion, may: (i) seek specific performance of the
unperformed obligations, (ii) terminate this Easement if Licensee fails to perform
such obligation within 30 days after written notice thereof from Licensor to
Licensee, or (iii) at Licensee’s sole cost, arrange for the performance of such work
as Licensor deems necessary for the safety of its rail operations, activities and
property, or to avoid or remove any interference with the activities or property of
Licensor, or anyone or anything present on the rail corridor or property with the
authority of permission of Licensor. Licensee shall promptly reimburse Licensor
for all costs of work performed on Licensee’s behalf upon receipt of an invoice for
such costs. Licensor’s failure to perform any obligations of Licensee shall not alter
the liability allocation set forth in this Easement.]

If Licensee fails to surrender to Licensor the Premises, upon any termination of this
License, all liabilities and obligations of Licensee hereunder shall continue in effect until
the Premises are surrendered. Termination shall not release Licensee from any liability or
obligation, whether of indemnity or otherwise, resulting from any events happening prior
to the date of termination.

[If changed to an easement, replace § 29 with the following language:

Removal of Improvements and Restoration. Upon termination of this Easement,
whether by abandonment of the Easement or by the exercise of Licensor’s
termination rights hereunder, Licensee shall, at its sole cost and expense,
immediately perform the following:
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(i) remove all of Licensee’s Improvements and all appurtenances thereto from
the Premises at Licensor’s sole discretion;

(i) repair and restore any damage to the Premises arising from, growing out of,
or connected with Licensee’s use of the Premises;

(ili) remedy and unsafe conditions on the Premises created or aggravated by
Licensee; and

(iv)  lecave the Premises in the condition which existed as of the Effective Date.

(b) Limited License for Entry. If this Easement is terminated, Licensor may direct

Licensee to undertake one or more of the actions set forth above, at Licensee’s sole
cost, in which case Licensee shall have a limited license to enter upon the Premises
to the extent necessary to undertake the actions directed by Licensor. The terms of
this limited license include all of Licensee’s obligations under this Easement.
Termination will not release Licensee from any liability or obligation under this
Easement, whether of indemnity or otherwise, resulting from any acts, omissions or
events happening prior to the date of termination, or, if later, the date when
Licensee’s Improvements, if any, are removed and the Premises is restored to its
condition as of the Effective Date. If Licensee fails to surrender the Premises to
Licensor upon any termination of the Easement, all liabilities and obligations of
Licensee hereunder shall continue in effect until the Premises is surrendered.|

ASSIGNMENT

30.

Neither Licensee, nor the heirs, legal representatives, successors, or assigns of Licensee,
nor any subsequent assignee, shall assign or transfer this License or any interest herein,
without the prior written consent and approval of Licensor, which may be withheld in
Licensor’s sole discretion.

[If changed to an easement, replace with following language:

No assignment of Licensee’s rights hereunder shall be effective unless the proposed
assignee assumes in writing all of Licensee’s obligations under this Easement.
Subject to the foregoing, this Easement shall inure to the benefit of and be binding
upon Licensor and Licensee’s successors and assigns.]

NOTICES

31.

Any notice required or permitted to be given hereunder by one party to the other shall be
in writing and the same shall be given and shall be deemed to have been served and given
if (i) placed in the United States mail, certified, return receipt requested, or (ii) deposited
into the custody of a nationally recognized overnight delivery service, addressed to the
party to be notified at the address for such party specified below, or to such other address
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as the party to be notified may designate by giving the other party no less than thirty (30)
days' advance written notice of such change in address.

If to Licensor: Jones Lang LaSalle Global Services - RR, Inc.
3017 Lou Menk Drive, Suite 100
Fort Worth, TX 76131-2800

Attn: Licenses/Permits

with a copy to: BNSF Railway Company
2500 Lou Menk Dr. — AOB3
Fort Worth, TX 76131
Attn:  Senior Manager Real Estate

[[**with a copy to:  FILL IN ADDITIONAL ADDRESS OF REGIONAL JONES LANG

LASALLE OFFICE IF DOCUMENT IS ORIGINATING FROM
THAT OFFICE**]|

If to Licensee:

SURVIVAL

32.

Neither termination nor expiration will release either party from any liability or
obligation under this License, whether of indemnity or otherwise, resulting from any acts,
omissions or events happening prior to the date of termination or expiration, or, if later,
the date when the PIPELINE and improvements are removed and the Premises are
restored to its condition as of the Effective Date.

RECORDATION

33.

It is understood and agreed that this License shall not be placed on public record.

[If changed to an easement, add the following sentence: A memorandum of this
Easement may be recorded at either party’s written request.]

APPLICABLE LAW

34.

All questions concerning the interpretation or application of provisions of this License
shall be decided according to the substantive laws of the State of Texas without regard to
conflicts of law provisions.

[If changed to an easement, then replace with following language:
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All questions concerning any interest in real property created or affected by this
Easement shall be governed by the law of the state in which the Premises are
located, all other questions concerning the interpretation or application of
provisions of this Easement shall be decided according to the substantive laws of the
State of Texas without regard to conflicts of law provisions.|

SEVERABILITY

35.

To the maximum extent possible, each provision of this License shall be interpreted in
such manner as to be effective and valid under applicable law, but if any provision of this
License shall be prohibited by, or held to be invalid under, applicable law, such provision
shall be ineffective solely to the extent of such prohibition or invalidity, and this shall not
invalidate the remainder of such provision or any other provision of this License.

INTEGRATION

36.

This License is the full and complete agreement between Licensor and Licensee with
respect to all matters relating to Licensee’s use of the Premises, and supersedes any and
all other agreements between the parties hereto relating to Licensee's use of the Premises
as described herein. However, nothing herein is intended to terminate any surviving
obligation of Licensee or Licensee’s obligation to defend and hold Licensor harmless in
any prior written agreement between the parties.

MISCELLANEOUS

37.

38.

39,

In the event that Licensee consists of two or more parties, all the covenants and
agreements of Licensee herein contained shall be the joint and several covenants and
agreements of such parties.

The waiver by Licensor of the breach of any provision herein by Licensee shall in no way
impair the right of Licensor to enforce that provision for any subsequent breach thereof.

*rdkx k¥ JSE ONLY FOR NEW MEXJCOQ» ¥k %

In conformance with and limited to the applicable effect of the Laws of 1971 (Ch. 107,
Sec. 1, Laws of New Mexico § 56-7-1 N.M.S.A.,, 1978), insofar as the indemnity
provisions set forth in any of the preceding sections or any rider, amendment or addendum
hereto, to indemnify any Indemnitee, or the agents or employees of any Indemnitee, or any
legal entity for whose negligence, acts or omissions any of them may be liable, from
liability, claims, damages, losses or expenses, including attorney fees, arising out of, in
whole or in part, the negligence of any Indemnitee, or of the agents or employees of any
Indemnitee, or of any legal entity for whose negligence, acts or omissions any of them
may be liable for, such indemnity provisions shall not extend to liability, claims, damages,
losses or expenses, including attorney fees, arising out of:
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(a) The preparation or approval of maps, drawings, opinions, reports, surveys, change
orders, designs, or specifications by any Indemnitee, or the agents or employees
of any Indemnitee; or

(b)  The giving of or the failure to give directions or instructions by any Indemnitee,
or the agents or employees of any Indemnitee, where such giving or failure to
give directions or instructions is the primary cause of bodily injury to persons or
damage to rail corridor.

[Intentionally left blank]

Jones Lang LaSalle Global Services — RR, Inc. is acting as representative for BNSF
Railway Company.

Form 424; Rev. 08/03/09

-19-



IN WITNESS WHEREOF, this License has been duly executed, in duplicate, by the
parties hereto as of the day and year first above written.
BNSF RAILWAY COMPANY
Jones Lang LaSalle Global Services - RR, Inc.
3017 Lou Menk Drive, Suite 100
Fort Worth, TX 76131-2800

By:

&LICENSEE&
&ADDRESS&

By:

Title:
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RESOLUTION 2011-364

WHEREAS, in April of thisyear, the City was advised by BNSF that they were proceeding
with aproject to widen the devated rail overpassto adoubletrack to aleviate train traffic congestion; and

WHEREAS, asaresult of thisproject, multipleectrical, water and sewer utility crossngs
by the City acrossthe BNSF right-of-way will need to be modified to accommodate the track improvement
project; and

WHEREAS, these modifications include ather relocating utilities or encasement of the
utilities to current railroad crossing standards, and

WHEREAS, BNSF would aso like to acquire portions of Utilities Department properties
adjoining BNSF property south of the JBS facility and at the Burdick Station; and

WHEREAS, BNSF would like to expedite this process, and has offered to undertake the
design and relocation of dl utility crossngsat their expense in exchangefor transfer of the required Utilities
Department property and other consideration.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF

THE CITY OF GRAND ISLAND, NEBRASKA, that the BNSF Magter Utility Agreement is hereby
approved, and that the Mayor is authorized to Sgn the agreement on behalf of the City of Grand Idand.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 6, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form &
December 1, 2011 o City Attorney




City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem J1

Approving Payment of Claimsfor the Period of November 23,
2011 through December 6, 2011

The Claims for the period of November 23, 2011 through December 6, 2011 for a total
amount of $3,465,671.14. A MOTION isin order.

Staff Contact: Jaye Monter

City of Grand Island City Council



City of Grand Island

Tuesday, December 06, 2011
Council Session

ltem X1
Strategy Session with Respect to Pending Litigation

The City Council may vote to go into Executive Session as required by State law to discuss
possible litigation for the protection of the public interest.

Staff Contact: Mary Lou Brown

I
City of Grand Island City Council



