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Background  
 
In 1990, Congress instituted a much expanded program of emission control, monitoring 
and reporting for major fossil burning facilities with passage of the Clean Air Act 
Amendments of 1990. At the time, the primary focus of the increased regulation was on 
sulfur emissions and the creation of the new sulfur emission accounting and trading 
program known as the Acid Rain Program. Among the new requirements were; 
 

• Installation of continuous monitoring equipment on fuel burning equipment 
• Extensive reporting of emissions and monitoring equipment performance and 

calibration 
• Creation of the sulfur emission trading system 
• Assignment of emission allowances to existing facilities 
• Development of trading and sale provisions to produce a market system for 

trading the newly created commodity of sulfur allowances 
• Detailed specifications for equipment operational accuracy and reliability with 

extensive reporting requirements 
• And other provisions included in this major legislation 

 
Being operators of fossil fueled power plants, the City was included under the new 
regulatory requirements. The 1990 Amendments shifted regulatory compliance from 
obligating subject facilities to meet limits established by EPA, to requiring much 
expanded monitoring and reporting to demonstrate emission limit compliance with 
penalties associated with any failures in the monitoring and reporting, without regard for 
the actual emission. With the much more complex requirements, the 1990 Amendments 
required the owner or operator of a source to appoint a “Designated Representative” who 



was to have control and responsibility for the newly enacted regulatory compliance 
processes, and an “Alternate Designated Representative” to act in the event the 
Designated Representative is not available. 
 
Designated Representative Responsibilities; 
 
Environmental Protection Agency rules governing the Designated Representative are set 
forth in 40 CFR §72.20, Subpart B. These rules include the following: 
 

1. The Designated Representative is defined as a “responsible person or official 
authorized by the owner and operator of a unit to represent the owner and 
operator in matters pertaining to the holding, transfer, or disposition of 
allowances allocated to a unit, and the submission of and compliance with 
permits, permit applications, and compliance plans for the unit. 

2. That the Designated Representative “by his or her actions, inactions, or 
submissions, legally bind each owner and operator of the affected source…” 

3. That the “… owners and operators shall be bound by any order issued to a 
Designated Representative by the Administrator, the permitting authority, or 
the court.” 

4. That “…where a particular violation resulted from acts or omissions that are 
within the scope of the Designated Representative’s responsibilities, he will 
be subject to liability for that violation.” 

 
In the case of municipal ownership of power plants, there is an apparent conflict between 
the federal mandate to have a Designated Representative who is a “natural person” and 
who can “legally bind” and “be subject to liability for violation”; and Nebraska law 
which does not permit the City Council to delegate its authority to any individual. A 
notation to that affect was made on the required document submitted to EPA.  
 
After evaluation by the Utilities Department and the Legal Department of the City, the 
decision was made to appoint the Utilities Director as the Designated Representative 
(DR) and the Assistant Utilities Director-Production Division as the Alternate Designated 
Representative (ADR). The appointments were made by the City Council at a regular 
session in December of 1994, by execution of a Representative Agreement document. 
 
 

Discussion 
 

With the recent retirement of Gary Mader and subsequent promotion of Tim Luchsinger 
as Utilities Director, the City must appoint a new DR and ADR to fulfill EPA 
requirements. The appointment of the Utilities Director as the DR will remain as before, 
however, as the position of Assistant Utilities Director is unassigned pending a review of 
Department staffing requirements, it was determined that the position of Regulatory and 
Environmental Manager is a legally acceptable alternate position to serve as the ADR. 
The Regulatory and Environmental Manager is responsible for monitoring and ensuring 
compliance with environmental regulatory programs at Utilities Department facilities and 



the position is currently filled by Emily Muth. Attached is a revised “Representation 
Agreement” that provides for the appointments of Tim Luchsinger as the Designated 
Representative and Emily Muth as the Alternate Designated Representative. Also 
attached are the Certificate of Representation to be executed by the DR and ADR, an 
excerpt from the Federal Register 40 CRF §72.20 Subpart B-Designated Representative, 
and the Certificate of Representation for Platte Generating Station, and C.W. Burdick 
Generating Station. 
 

Alternatives 
 

It appears that the Council has the following alternatives concerning the issue at hand.  
The Council may: 
 

1. Move to approve  
2. Refer the issue to a Committee 
3. Postpone the issue to future date 
4. Take no action on the issue 

 
Recommendation 

 
City Administration recommends that the Council approve the Representation Agreement 
to the appointments of Timothy G. Luchsinger as Designated Representative and Emily 
C. Muth as Alternate Designated Representative. 
 

Sample Motion 
 

Move to approve the Representation Agreement appointing the Designated 
Representative and Alternate Designated Representative for the City of Grand Island in 
compliance with the Clean Air Act and Environmental Protection Agency regulation as 
submitted. 















































Title 40: Protection of Environment
PART 72—PERMITS REGULATION

Subpart B—Designated Representative

§ 72.20 Authorization and responsibilities of the designated representative.

(a) Except as provided under §72.22, each affected source, including all affected units at the 
source, shall have one and only one designated representative, with regard to all matters under 
the Acid Rain Program concerning the source or any affected unit at the source.

(b) Upon receipt by the Administrator of a complete certificate of representation, the designated 
representative of the source shall represent and, by his or her representations, actions, inactions, 
or submissions, legally bind each owner and operator of the affected source represented and each 
affected unit at the source in all matters pertaining to the Acid Rain Program, not withstanding 
any agreement between the designated representative and such owners and operators. The 
owners and operators shall be bound by any order issued to the designated representative by the 
Administrator, the permitting authority, or a court.

(c) The designated representative shall be selected and act in accordance with the certifications 
set forth in §72.24(a) (4), (5), (7), and (9).

(d) No Acid Rain permit shall be issued to an affected source, nor shall any allowance transfer be 
recorded for an Allowance Tracking System account of an affected unit at a source, until the 
Administrator has received a complete certificate of representation for the designated 
representative of the source and the affected units at the source.

[58 FR 3650, Jan. 11, 1993, as amended at 71 FR 25378, Apr. 28, 2006]

§ 72.21 Submissions.

(a) Each submission under the Acid Rain Program shall be submitted, signed, and certified by 
the designated representative for all sources on behalf of which the submission is made.

(b) In each submission under the Acid Rain Program, the designated representative shall certify, 
by his or her signature:

(1) The following statement, which shall be included verbatim in such submission: “I am 
authorized to make this submission on behalf of the owners and operators of the source or units 
for which the submission is made.”

(2) The following statement, which shall be included verbatim in such submission: “I certify 
under penalty of law that I have personally examined, and am familiar with, the statements and 
information submitted in this document and all its attachments. Based on my inquiry of those 
individuals with primary responsibility for obtaining the information, I certify that the statements 
and information are to the best of my knowledge and belief true, accurate, and complete. I am 



aware that there are significant penalties for submitting false statements and information or 
omitting required statements and information, including the possibility of fine or imprisonment.”

(c) The Administrator and the permitting authority shall accept or act on a submission made on 
behalf of owners or operators of an affected source and an affected unit only if the submission 
has been made, signed, and certified in accordance with paragraphs (a) and (b) of this section.

(d)(1) The designated representative of a source shall serve notice on each owner and operator of 
the source and of an affected unit at the source:

(i) By the date of submission, of any Acid Rain Program submissions by the designated 
representative and

(ii) Within 10 business days of receipt of a determination, of any written determination by the 
Administrator or the permitting authority,

(iii) Provided that the submission or determination covers the source or the unit.

(2) The designated representative of a source shall provide each owner and operator of an 
affected unit at the source a copy of any submission or determination under paragraph (d)(1) of 
this section, unless the owner or operator expressly waives the right to receive such a copy.

(e) The provisions of this section shall apply to a submission made under parts 73, 74, 75, 76, 77, 
and 78 of this chapter only if it is made or signed or required to be made or signed, in accordance 
with parts 73, 74, 75, 76, 77, and 78 of this chapter, by:

(1) The designated representative; or

(2) The authorized account representative or alternate authorized account representative of a 
compliance account.

[58 FR 3650, Jan. 11, 1993, as amended at 60 FR 17113, Apr. 4, 1995; 70 FR 25334, May 12, 
2005]

§ 72.22 Alternate designated representative.

(a) The certificate of representation may designate one and only one alternate designated 
representative, who may act on behalf of the designated representative. The agreement by which 
the alternate designated representative is selected shall include a procedure for the owners and 
operators of the source and affected units at the source to authorize the alternate designated 
representative to act in lieu of the designated representative.

(b) Upon receipt by the Administrator of a complete certificate of representation that meets the 
requirements of §72.24 (including those applicable to the alternate designated representative), 
any representation, action, inaction, or submission by the alternate designated representative 
shall be deemed to be an action, representation, or failure to act by the designated representative.



(c) In the event of a conflict, any action taken by the designated representative shall take 
precedence over any action taken by the alternate designated representative if, in the 
Administrator's judgement, the actions are concurrent and conflicting.

(d) Except in this section, §72.23, and §72.24, whenever the term “designated representative” is 
used under the Acid Rain Program, the term shall be construed to include the alternate 
designated representative.

(e)(1) Notwithstanding paragraph (a) of this section, the certification of representation may 
designate two alternate designated representatives for a unit if:

(i) The unit and at least one other unit, which are located in two or more of the contiguous 48 
States or the District of Columbia, each have a utility system that is a subsidiary of the same 
company; and

(ii) The designated representative for the units under paragraph (e)(1)(i) of this section submits a 
NOXaveraging plan under §76.11 of this chapter that covers such units and is approved by the 
permitting authority, provided that the approved plan remains in effect.

(2) Except in this paragraph (e), whenever the term “alternate designated representative” is used 
under the Acid Rain Program, the term shall be construed to include either of the alternate 
designated representatives authorized under this paragraph (e). Except in this section, §72.23, 
and §72.24, whenever the term “designated representative” is used under the Acid Rain Program, 
the term shall be construed to include either of the alternate designated representatives 
authorized under this paragraph (e).

[58 FR 3650, Jan. 11, 1993, as amended at 62 FR 55480, Oct. 24, 1997; 71 FR 25378, Apr. 28, 
2006]

§ 72.23 Changing the designated representative, alternate designated representative; changes in the owners 
and operators.

(a) Changing the designated representative. The designated representative may be changed at 
any time upon receipt by the Administrator of a superseding complete certificate of 
representation. Notwithstanding any such change, all representations, actions, inactions, and 
submissions by the previous designated representative prior to the time and date when the 
Administrator receives the superseding certificate of representation shall be binding on the new 
designated representative and on the owners and operators of the source represented and the 
affected units at the source.

(b) Changing the alternate designated representative. The alternate designated representative 
may be changed at any time upon receipt by the Administrator of a superseding complete 
certificate of representation. Notwithstanding any such change, all representations, actions, 
inactions, and submissions by the previous alternate designated representative prior to the time 
and date when the Administrator receives the superseding certificate of representation shall be 
binding on the new alternate designated representative and on the owners and operators of the 
source represented and the affected units at the source.



(c) Changes in the owners and operators. (1) In the event an owner or operator of an affected 
source or an affected unit is not included in the list of owners and operators submitted in the 
certificate of representation, such owner or operator shall be deemed to be subject to and bound 
by the certificate of representation, the representations, actions, inactions, and submissions of the 
designated representative and any alternative designated representative of the source or unit, and 
the decisions, actions, and inactions of the Administrator and permitting authority, as if the 
owner or operator were included in such list.

(2) Within 30 days following any change in the owners and operators of an affected unit, 
including the addition of a new owner or operator, the designated representative or any 
alternative designated representative shall submit a revision to the certificate of representation 
amending the list of owners and operators to include the change.

[58 FR 3650, Jan. 11, 1993, as amended at 71 FR 25378, Apr. 28, 2006]

§ 72.24 Certificate of representation.

(a) A complete certificate of representation for a designated representative or an alternate 
designated representative shall include the following elements in a format prescribed by the 
Administrator:

(1) Identification of the affected source and each affected unit at the source for which the 
certificate of representation is submitted, including identification and nameplate capacity of each 
generator served by each such unit.

(2) The name, address, and telephone and facsimile numbers of the designated representative and 
any alternate designated representative.

(3) A list of the owners and operators of the affected source and of each affected unit at the 
source.

(4) The following statement: “I certify that I was selected as the ‘designated representative’ or 
‘alternate designated representative,’ as applicable, by an agreement binding on the owners and 
operators of the affected source and each affected unit at the source.”

(5) [Reserved]

(6) The following statement: “I certify that I have all necessary authority to carry out my duties 
and responsibilities under the Acid Rain Program on behalf of the owners and operators of the 
affected source and of each affected unit at the source and that each such owner and operator 
shall be fully bound by my representations, actions, inactions, or submissions.”

(7) [Reserved]



(8) The following statement: “I certify that the owners and operators of the affected source and 
of each affected unit at the source shall be bound by any order issued to me by the Administrator, 
the permitting authority, or a court regarding the source or unit.”

(9) The following statement: “Where there are multiple holders of a legal or equitable title to, or 
a leasehold interest in, an affected unit, or where a utility or industrial customer purchases power 
from an affected unit under a life-of-the-unit, firm power contractual arrangement, I certify that:

(i) “I have given a written notice of my selection as the ‘designated representative’ or ‘alternate 
designated representative’, as applicable, and of the agreement by which I was selected to each 
owner and operator of the affected source and of each affected unit at the source; and

(ii) “Allowances and proceeds of transactions involving allowances will be deemed to be held or 
distributed in proportion to each holder's legal, equitable, leasehold, or contractual reservation or 
entitlement, except that, if such multiple holders have expressly provided for a different 
distribution of allowances by contract, that allowances and the proceeds of transactions involving 
allowances will be deemed to be held or distributed in accordance with the contract.”

(10) [Reserved]

(11) The signature of the designated representative and any alternate designated representative 
who is authorized in the certificate of representation and the date signed.

(b) Unless otherwise required by the Administrator or the permitting authority, documents of 
agreement or notice referred to in the certificate of representation shall not be submitted to the 
Administrator or the permitting authority. Neither the Administrator nor the permitting authority 
shall be under any obligation to review or evaluate the sufficiency of such documents, if 
submitted.

[58 FR 3650, Jan. 11, 1993, as amended at 62 FR 55480, Oct. 24, 1997; 71 FR 25378, Apr. 28, 
2006; 70 FR 25334, May 12, 2005; 72 FR 59205, Oct. 19, 2007]

§ 72.25 Objections.

(a) Once a complete certificate of representation has been submitted in accordance with §72.24, 
the Administrator will rely on the certificate of representation unless and until a superseding 
complete certificate is received by the Administrator.

(b) Except as provided in §72.23, no objection or other communication submitted to the 
Administrator or the permitting authority concerning the authorization, or any representation, 
action, inaction, or submission, of the designated representative shall affect any representation, 
action, inaction, or submission of the designated representative, or the finality of any decision by 
the Administrator or permitting authority, under the Acid Rain Program. In the event of such 
communication, the Administrator and the permitting authority are not required to stay any 
allowance transfer, any submission, or the effect of any action or inaction under the Acid Rain 
Program.



(c) Neither the Administrator nor any permitting authority will adjudicate any private legal 
dispute concerning the authorization or any submission, action, or inaction of any designated 
representative, including private legal disputes concerning the proceeds of allowance transfers.

[58 FR 3650, Jan. 11, 1993, as amended at 62 FR 55480, Oct. 24, 1997; 71 FR 25378, Apr. 28, 
2006]

§ 72.26 Delegation by designated representative and alternate designated representative.

(a) A designated representative may delegate, to one or more natural persons, his or her authority 
to make an electronic submission (in a format prescribed by the Administrator) to the 
Administrator provided for or required under this part and parts 73 through 77 of this chapter.

(b) An alternate designated representative may delegate, to one or more natural persons, his or 
her authority to make an electronic submission (in a format prescribed by the Administrator) to 
the Administrator provided for or required under this part and parts 73 through 77 of this chapter.

(c) In order to delegate authority to make an electronic submission to the Administrator in 
accordance with paragr aph (a) or (b) of this section, the designated representative or alternate 
designated representative, as appropriate, must submit to the Administrator a notice of 
delegation, in a format prescribed by the Administrator, that includes the following elements:

(1) The name, address, e-mail address, telephone number, and facsimile transmission number (if 
any) of such designated representative or alternate designated representative;

(2) The name, address, e-mail address, telephone number, and facsimile transmission number (if 
any) of each such natural person (referred to as an “agent”);

(3) For each such natural person, a list of the type or types of electronic submissions under 
paragraph (a) or (b) of this section for which authority is delegated to him or her; and

(4) The following certification statements by such designated representative or alternate 
designated representative, as appropriate:

(i) “I agree that any electronic submission to the Administrator that is by an agent identified in 
this notice of delegation and of a type listed for such agent in this notice of delegation and that is 
made when I am a designated representative or alternate designated representative, as 
appropriate, and before this notice of delegation is superseded by another notice of delegation 
under 40 CFR 72.26(d) shall be deemed to be an electronic submission by me.”

(ii) “Until this notice of delegation is superseded by another notice of delegation under 40 CFR 
72.26(d), I agree to maintain an e-mail account and to notify the Administrator immediately of 
any change in my e-mail address unless all delegation of authority by me under 40 CFR 72.26 is 
terminated.”



(d) A notice of delegation submitted under paragraph (c) of this section shall be effective, with 
regard to the designated representative or alternate designated representative identified in such 
notice, upon receipt of such notice by the Administrator and until receipt by the Administrator of 
a superseding notice of delegation submitted by such designated representative or alter nate 
designated representative, as appropriate. The superseding notice of delegation may replace any 
previously identified agent, add a new agent, or eliminate entirely any delegation of authority.

(e) Any electronic submission covered by the certification in paragraph (c)(4)(i) of this section 
and made in accordance with a notice of delegation effective under paragraph (d) of this section 
shall be deemed to be an electronic submission by the designated representative or alternate 
designated representative submitting such notice of delegation.

[71 FR 25378, Apr. 28, 2006]

 









 
Approved as to Form ¤ ___________ 
April 22, 2011 ¤  City Attorney  

 R E S O L U T I O N    2011-97 
 
 
 WHEREAS, the City of Grand Island’ Platte Generating Station and C. W. Burdick Power 
Station are subject to regulation under the Clean Air Act, as amended;  
 
 WHEREAS, in 1990, Congress instituted an expanded program of emission control, 
monitoring and reporting for major fossil burning facilities with passage of the Clean Air Act Amendments of 
1990; and 
 
 WHEREAS, as a requirement of the Clean Air Act Amendments of 1990, an appointment 
of a “Designated Representative” is necessary to have control and responsibility for the enacted regulatory 
compliance process.  It is further required that an “Alternate Designated Representative” be appointed to 
act in the event the Designated Representative is not available; and 
 
 WHEREAS, it would be in the best interest of the City to appoint Utilities Director Tim 
Luchsinger as the Designated Representative and Regulatory and Environmental Manager, Emily Muth as 
the Alternate Designated Representative. 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF 
THE CITY OF GRAND ISLAND, NEBRASKA, that the appointments of Utilities Director Timothy 
Luchsinger as Designated Representative and Regulatory and Environmental Manager Emily Muth at 
Alternate Designated Representative for the City of Grand Island, in compliance with the Clean Air Act and 
Environmental Protection Agency regulation are hereby approved. 
 
 BE IF FURTHER RESOLVED THAT the Mayor is hereby authorized and directed to 
execute the Representation Agreement on behalf of the City of Grand Island. 

 
 - - - 
 
Adopted by the City Council of the City of Grand Island, Nebraska, April 26, 2011. 
 
 
 
        _______________________________________ 

Jay Vavricek, Mayor 
 

Attest: 
 
 
_______________________________________ 
RaNae Edwards, City Clerk 
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