City of Grand Island

Tuesday, March 22, 2011
Council Session

ltem G12

#2011-74 - Approving Service Agreement with NebraskalLink, LLC
for Data Transport Servicesfor Public Library

Staff Contact: Steve Fosselman

I
City of Grand Island City Council



Council Agenda M emo

From: Steve Fosselman, Library Director
M eeting: March 22, 2011
Subj ect: Approving Service Agreement with Nebraskalink, LLC

for Data Transport Servicesfor Public Library
Item #'s. G-12

Presenter (s): Steve Fosselman, Library Director

Backqground

The Grand Iland Public Library has obtained significant discounts for access to Internet
service since 1998 through a federal Schools and Libraries Program of the Universal
Service Fund (commonly referred to as ERate). The discount evel for our library is
80%. This has made it possible for the library to gradually grow from 56 Kbps service to
the present 10 Mbps.

In preparing for the upcoming ERate year (July 1, 2011 to June 30, 2012), it has been
my aim to reduce costs for service while obtaining additional bandwidth for the benefit of
library users via participation in Network Nebraska. This statewide network is used
mostly by educationa entities throughout the state, but has become open to public
libraries and municipalities. Through aggregation of demand, adoption of common
standards, and collaboration with network services and applications, participants are
achieving many benefits, including reduced network costs, greater efficiency for
participating entities, interoperability of video conferencing systems, increased
collaboration, new opportunities, and improved effectiveness of public investments.

Separate data transport services between the library and College Park (a Network
Nebraska aggregation site) is necessary to obtain Internet through Network Nebraska.
Through the E-Rate program, quotes were sought for 36-month data transport service
with up to three one-year voluntary extensions. The library received responses from
Charter Business (Kearney) and Nebraskal.ink, LLC (Lincoln). At a 30 Mbps service:

Monthly Non- Monthly E-Rate 36-month E-Rate
discounted Discounted Discounted

Charter Business $1,090.00 $218.00 $7,848.00
NebraskaLink, LLC $843.75 $168.75 $6,075.00




Discussion

Current 10 Mbps Internet service at the library is priced at $1,100 per month, $220 per
month with the ERate discount. Upon Council approval of a service agreement with
Nebraskalink, LLC for data transport services, and a separate purchase order for Internet
through Network Nebraska via Windstream at the discounted rate of $1.20 per Mbps per
month, we will be able to expand to 20 Mbps service - and reserve 10 Mbps for
community distance education video transmission and future uses - at a lower total
discounted monthly cost of $192.75.

In addition the library is working with the Nebraska Library Commission to make use of
federa BTOP (Broadband Technology Opportunities Program) awarded to assist
Nebraska libraries in expanding broadband services. Through this program, various
installation services will be paid by the Nebraska Library Commissionon our behalf. The
extent of this additional financial assistance will be known before proceeding with awork
order. However, Council approval of the service agreement is necessary at this time in
order to meet the March 24, 2011 deadline set by this federal ERate program.

Our library’s participation in Network Nebraska also opens up the possibility of future
savings on Internet services for other municipal services that do not qualify for ERate
discounts but once connected with College Park can benefit from current $6.00 per Mbps
non-discounted pricing.

Thisis abudgeted expense in the library’ s account 10044301-85410.

Alternatives

It appears that the Council has the following aternatives concerning the issue at hand.
The Council may:

Move to approve

Refer the issue to a Committee
Postpone the issue to future date
Take no action on the issue

AN P

Recommendation

City Administration recommends the Council approve a 36-month data transport service
agreement with up to three one-year voluntary extensions with NebraskalLink, LLC.

Sample M otion

Move to approve a 36-month data transport service agreement with up to three one- year
voluntary extensions with NebraskaLink, LLC.
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MASTER SERVICE AGREEMENT

THIS MASTER SERVICE AGREEMENT ("Agreement") is entered into this 22nd day of March, 2011 (“Effective Date”) by
and between NebraskaLink, LLC (“Supplier”) and Grand Island Public Library (“Customer”).

ARTICLE 1. DEFINITIONS

"Acceptable Use Policy” or “AUP” shall mean a set of rules
defined by Supplier that restrict the ways in which the network
or system may be used. The NebraskaLink AUP can be found
at http://nebraskalink.com/about-us.html.

"Acceptance Letter” shall mean a written communication from
Supplier to Customer informing Customer of Supplier's
acceptance of the Customer Order.

“Affiliate” shall mean an entity that now or in the future,
directly or indirectly controls, is controlled by, or is under
common control with, a party to this Agreement. For purposes
of the foregoing, "control" shall mean the ownership of (i)
greater than ten percent (10%) of the voting power to elect the
directors of an entity, or (ii) greater than ten percent (L0%) of
the ownership interest in an entity.

"Agreement Term" shall have the meaning set forth in Section
5.1(A).

"Applicable Taxes" shall have the meaning set forth in
Section 3.4(A).

"Cancellation Charge" shall mean the charge payable by
Customer for cancellation of the Service pursuant to Section
3.7(A) below, as further described in the relevant Service
Schedule.

“Customer Commit Date” shall mean te date that Service
will be available to Customer, as set forth in the Acceptance
Letter.

“Customer Order” shall mean a request for Service submitted
by Customer in the form designated by Supplier.

“Customer Premises” shall mean any location or locations off
of the Supplier Network selected by Customer or its End Users
to which Service will be delivered.

"Customer Requested Date" shall mean the date inserted by
Customer into the Customer Order when Service is requested
to be delivered by Supplier. Notwithstanding anything in this
Agreement or any Customer Order to the contrary, Supplier
shall not be obligated to deliver Service by the Customer
Requested Date or any other date unless and until confirmed
in writing by Supplier through the delivery to Customer of the
Acceptance Letter.

"End Users" shall mean any person or entity deriving use of the
Services through the Customer including but not limited to the
Customer, an Affiliate of the Customer or a customer of the
Customer.
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“Facilities” shall mean any property owned, licensed or leased
by Supplier or any of its Affiliates and used to deliver Service,
including terminal and other equipment, conduit, fiber optic
cable, optronics, wires, lines, ports, routers, switches, channel
service units, data service units, cabinets, racks, private rooms
and the like.

“Force Majeure Event” shall mean any event or circumstance
or combination of events or circumstances that is beyond the
reasonable control of the party sought to be held liable.

“Governmental Authority’ shall mean any federal, state,
regional, county, city, municipal, local, territorial, prefecture, or
tribal government, whether foreign or domestic, or any
department, agency, bureau, or other administrative or
regulatory body obtaining authority from any of the foregoing,
including, without limitation, courts, public utilities and
communications authorities.

“Month” shall mean a period beginning at 12:00 AM in the
Central time zone of the United States on the first day of the
calendar month and ending at 12:00 AM in the Central time
zone of the United States on the first day of the next calendar
month.

“Notice of Completion” shall mean a written notice from
Supplier that the Service has been installed and tested by
Supplier and is functioning properly in accordance with the
Service Delivery Requirement.

"Scheduled Maintenance” shall mean any preventative,
routine or scheduled maintenance that is performed on a
Service, Supplier's Facilities, the Supplier Network or any
component thereof, that is reasonably likely to affect the
Service, for which Supplier shall provide at least five (5) days'
notice of timing and scope to Customer.

“Service” shall mean any Supplier service described in a
Service Schedule and identified on a particular line item of a
Customer Order.

"Service Charge" shall mean charges for Service as generally
described in the Service Schedules.

“Service Commencement Date” shall mean the first to occur
of (i) the date set forth in any Notice of Completion, unless
Customer notifies Supplier that the Service is not functioning
properly as provided in Section 3.1 (or, if two or more Services
are designated as "bundled" in any Customer Order, the date
set forth in the Notice of Completion for all such Services); and
(ii) the date Customer begins using the Service other than for
testing purposes pursuant to Section 3.1.
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"Service Delivery Requirement" shall mean the testing
standard or other specification for the delivery of a Service as
described in the relevant Service Schedule.

“Service Levels” shall mean the specific remedies Supplier
provides regarding installation and performance of Service as
set forth in the applicable Service Schedule.

“Service Level Credit” shall mean the credit calculated as a
result of Supplier’s failure to meet a Service Level set forth on
the applicable Service Schedule.

“Service Schedule” shall mean the forms so entitled and
applicable to each Service ordered by Customer pursuant to a
Customer Order. Unless already attached to this Agreement,
the relevant Service Schedule shall be attached to each
applicable Customer Order, and shall in either case be
incorporated into this Agreement by reference.

“Service Term” shall mean the duration of time (measured
starting on the Service Commencement Date) for which
Service is ordered, as specified in the Customer Order. At the
end of the Service Term, the Service shall automatically renew
on a month-to-month basis until terminated by either party on
thirty (30) days’ notice.

“Supplier Network” shall mean the telecommunications
network consisting of fibers and optical and transmission
equipment which is owned and/or leased and operated and
maintained by Supplier and its Affiliates.

“Supplier POP” shall mean data center space owned or
leased by Supplier or any of its Affiliates for the purpose of,
among other things, locating and collocating communications
equipment and to which the Supplier Network is directly
connected.

"Termination Charge" shall mean the charge payable by
Customer for termination of the Service pursuant to Section
3.7(B) below, as further described in the relevant Service
Schedule.

ARTICLE 2. DELIVERY OF SERVICE

2.1 Submission of Customer Order(s). To order any
Service, Customer shall submit a Customer Order requesting
Service. The Customer Order and its backup detail must
include a description of the Service, the Service Charges for
Service, the applicable Service Term and the Customer
Requested Date.

2.2 Acceptance by Supplier. Upon receipt of a Customer
Order, if Supplier determines (in its sole discretion) to accept
the Customer Order, Supplier will deliver an Acceptance Letter
for the requested Service (or some portion of the Services).
Supplier will become obligated to deliver ordered Service only
if Supplier has delivered a Acceptance Letter for the Service.

2.3 Customer Premises. Customer shall allow Supplier
access to the Customer Premises to the extent necessary (as
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reasonably determined by Supplier) for the installation,
inspection and Scheduled Maintenance or emergency
maintenance of Facilities relating to the Service. In the event
of an emergency, Customer shall, upon notice from Supplier,
allow access to the Customer Premises as soon as is
reasonably practicable under the circumstances. Customer
will be responsible for providing and maintaining, at its own
expense, the level of power, heating and air conditioning
necessary to maintain the proper environment for the Facilities
on the Customer Premises. In the event Customer fails to do
so, Customer shall reimburse Supplier for the actual cost of
repairing or replacing any Facilities damaged or destroyed as a
result of Customer's failure. Customer will provide a safe place
to work and comply with all laws and regulations regarding the
working conditions on the Customer Premises.

2.4 Supplier Facilities. Except as otherwise agreed, title to
all Facilities shall remain with Supplier. Supplier will provide
and maintain the Facilities in good working order. Customer
shall not, and shall not permit others to, rearrange, disconnect,
remove, attempt to repair, or otherwise tamper with any
Facilities, without the prior written consent of Supplier. The
Facilities shall not be used for any purpose other than that for
which Supplier provides them. Customer shall not take any
action that causes the imposition of any lien or encumbrance
on the Facilities. In no event will Supplier be liable to Customer
or any other person for interruption of Service or for any other
loss, cost or damage caused by or related to improper us e or
maintenance of the Facilities by Customer or any third party
gaining access to the Facilities through Customer in violation of
this Agreement, and Customer shall reimburse Supplier for any
damages as a result thereof. Customer agrees (which
agreement shall survive the expiration, termination or
cancellation of any Customer Order) to allow Supplier to
remove the Facilities from the Customer Premises:

A) after termination, expiration or cancellation of the
Service Term of any Service in connection with which the
Facilities were used; or

(B) for repair, replacement or otherwise as Supplier may
determine is necessary or desirable, but Supplier will use
reasonable efforts to minimize disruptions to the Service
caused thereby.

25 Customer-Provided Equipment. If requested by
Customer, Supplier may, at its option, install certain Customer-
provided communications equipment. Unless otherwise
agreed by Supplier in writing, Supplier will not thereafter be
responsible for the operation or maintenance of such
Customer-provided equipment. Customer shall be solely
responsible for the compliance of its own equipment with
applicable standards and for obtaining any necessary
approvals or authorizations prior to its use. Supplier will not be
responsible for the transmission or reception of signals by
Customer-provided equipment or for the quality of, or defects
in, such transmission or reception. Customer shall ensure that
Customer-provided equipment does not interfere with or
otherwise degrade the operation of the Facilities or the
Supplier Network. Supplier shall have full control over the
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configuration of the Supplier Network used in providing the
Service and shall be entitled to alter the configuration.

2.6 Representations and Warranties of Customer.
Customer represents and warrants that (i) it has the legal right
and authority, and will maintain the legal right and authority
during the Agreement Term, to install, use and resell the
Services as contemplated hereunder; (ii) the performance of
Customer's obligations under this Agreement and use of
Services will not violate any applicable law, rule or regulation or
any applicable manufacturers' specifications or otherwise
unreasonably interfere with Supplier's customers' use of the
Services or Supplier Network, and (iii) Customer is authorized
and has completed all required corporate actions necessary to
execute this Agreement and applicable Customer Order(s).

2.7 Representations and Warranties of Supplier.
Supplier represents and warrants that (i) it has the legal right and
authority, and will maintain the legal right and authority during
the Agreement Term, to provide the Services ordered by
Customer hereunder; (ii) the performance of Supplier's
obligations under this Agreement will not violate any applicable
law, rule or regulation; and (iii) Supplier is authorized and has
completed all required corporate actions necessary to execute
this Agreement and applicable Customer Order(s).

ARTICLE 3. BILLING AND PAYMENT

3.1 Commencement of Billing. Upon installation and testing
of the Service, Supplier will deliver to Customer a Notice of
Completion.  Upon receipt of the Notice of Completion,
Customer shall have a period of seventy two (72) hours to
confirm that the Service has been installed and is properly
functioning in accordance with the applicable Service Delivery
Requirements. Unless Customer delivers written notice to
Supplier within such seventy two (72) hour period that the
Service is not operating in accordance with the Service
Delivery Requirements, Customer will be deemed to have
accepted the Service and billing for all recurring charges shall

commence on the applicable Service Commencement Date.

In the event that Customer notifies Supplier within the time
period stated above that the Service is not operating in
accordance with the Service Delivery Requirements, then
Supplier shall correct any deficiencies in the Service and
deliver a new Notice of Completion to Customer, after which
the process stated herein shall be repeated.

3.2 Service Charges.
A The types of Service Charges for each Service are

generally described in the corresponding Service Schedule.

(B) In addition to the Service Charges described in the
Service Schedules, in the event any Service requires Supplier
to install additional infrastructure, cabling, electronics or other
materials in the provision of the Service or for any other
reason, then Supplier may invoice Customer for additional
charges, as further described in the Service Schedules.

3.3 Payment of Invoices. Invoices for Services shall be
delivered to and payable by Customer in accordance with the
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relevant Service Schedules. All invoices are due thirty (30)
days after the date of invoice, unless otherwise provided in a
Service Schedule. All payments shall be due and payable in
U.S. Dollars, except as specified on a particular invoice. Past
due amounts accrue interest at a rate of 1.5% per Month (or the
highest rate allowed by law, whichever is less) beginning from
the date first due until paid in full. Customer shall make all
payments by check or wire transfer of immediately available
funds pursuant to the paymentinstructions on such invoice.

3.4 Taxes and Fees.

A) All charges for Service are net of Applicable Taxes
(as defined below). Except for taxes based on Supplier's net
income, Customer will be responsible for all applicable taxes
that arise in any jurisdiction, including, without limitation, value
added (VAT), goods and services (GST), consumption, sales,
use, gross receipts, excise, access, bypass, franchise or other
taxes, fees, duties, charges or surcharges, however
designated, imposed on, incident to, or based upon the
provision, sale or use of the Service (collectively “Applicable
Taxes”). If Customer is or was required by law to make any
deduction or withholding from any payment due hereunder to
Supplier, then, notwithstanding anything to the contrary
contained herein, the gross amount payable by Customer to
Supplier shall be increased so that after any such deduction or
withholding for Applicable Taxes, the net amount received by
Supplier will not be less than Supplier would have received had
no such deduction or withholding been required. If any taxing
or Governmental Authority asserts that Customer should have
made a deduction or withholding for or on account of any
Applicable Taxes with respect to all or a portion of any
payments made hereunder, or that Supplier should have
collected certain Applicable Taxes from Customer which
Supplier did not collect, Customer hereby agrees to indem nify
Supplier for such Applicable Taxes and to hold Supplier
harmless on an after-tax basis from and against any and all
Applicable Taxes, interest or penalties levied or asserted in
connection therewith. To the extent that Customer is or
believes it is atitled to an exemption from any Applicable
Taxes, Customer is responsible for presenting Supplier with a
valid exemption certificate (in a form reasonably acceptable to
Supplier). Supplier will give effect to any valid exemption
certificate provided in accordance with the foregoing sentence
to the extent it applies to any Service billed by Supplier to
Customer only for the period following Supplier's receipt of
such exemption certificate.

(B) Customer shall reimburse Supplier for any regulatory
fees charged to Supplier by any Governmental Authority or
agency, including, but not limited to, the U.S. Federal
Communications Commission, for Customer’s use of Service
provided hereunder. In the event that any regulatory fees are
imposed on Supplier in respect of Service provided hereunder
(including, but not limited to, Interstate Telephone Service
Provider regulatory fees and Universal Service Fund
Contributions), Supplier shall provide Customer with an invoice
for such regulatory fees along with supporting documentation
and Customer shall pay such invoice within thirty (30) days of
the date of such invoice.
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3.5 Requlatory and Legal Changes. In the event of any
change in applicable law, regulation, decision, rule or order
that materially increases the costs or other terms of delivery of
Service, Supplier and Customer will negotiate regarding the
rates to be charged to Customer to reflect such increase in
cost and, in the event that the parties are unable to reach
agreement respecting new rates within thirty @0) days after
Supplier's delivery of written notice requesting renegotiation,
then (a) Supplier may pass such increased costs through to
Customer, and (b) if Supplier elects to pass such increased
costs through to Customer, Customer may terminate the
affected Service without further liability, except for liabilities
incurred prior to termination, by delivering written notice of
termination no later than thirty (30) days after the effective date
of the rate increase.

3.6 Disputed Invoices. If Customer reasonably disputes any
portion of a Supplier invoice, Customer must pay the
undisputed portion of the invoice and submit written notice of
the claim (in a form reasonably requested by Supplier) for the
disputed amount. All claims must be submitted to Supplier in
writing within thirty (30) days from the date of the invoice for
such Services. Customer waives the right to dispute any
charges not disputed within such thirty (30) day period. In the
event that the dispute is resolved against Customer, Customer
shall pay such amounts within ten (10) business days plus
interest at the rate referenced in Section 3.3.

3.7 Cancellation and Termination Charges.

A Customer may cancel a Service following Supplier's
acceptance of the applicable Customer Order and prior to the
Customer Commit Date upon prior written notice to Supplier (in
a form reasonably requested by Supplier). In the event that
Customer does so cancel, or in the event that the delivery of
such Service is cancelled by Supplier prior to delivery of a
Notice of Completion due to a failure of Customer to comply
with the terms of this Agreement or any Customer Order,
Customer shall pay Supplier a Cancellation Charge as
specified in the relevant Service Schedule for each Service.
Customer’s right to cancel any particular Service under this
Section 3.7(A) shall automatically expire and shall no longer
apply upon Supplier's delivery to Customer of a Notice of
Completion for such Service.

(B) In addition to Customer’s right of cancellation under

Section 3.7(A) above, Customer may, at any time after the

Notice of Completion has been delivered and prior to the

expiration of the Service Term, terminate Service upon thirty
(30) days’ prior written notice to Supplier. In the event that
Customer does so terminate, or in the event that the delivery of
Service is terminated by Supplier during such period due to a
failure of Customer to comply with the terms of this Agreement
or any Customer Order, Customer shall pay Supplier a
Termination Charge as specified in the relevant Service
Schedule for each Service.

3.8 Fraudulent Use of Services. Customer is responsible for
all Service Charges attributable to Customer incurred with
respect to Service, even if incurred as the result of fraudulent
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or unauthorized us e of Service; except Customer shall not be
responsible for fraudulent or unauthorized use by Supplier or
its employees.

ARTICLE 4: RESALE AND USE OF SERVICES

4.1 Resale of Services. Customer shall not have any right
to market and/or re-brand the Senvices purchased by it as its
own product and services, and/or to resell or sublicense the
Services to End Users unless it has all required legal
and/or regulatory licenses and consents from all relevant
Governmental Authorities. The Customer shall strictly comply
with all the legal and/or regulatory licenses and consents from
all relevant Governmental Authorities with respect to the resale
of Services. The Customer shall be solely responsible and
liable for any misuse of Services in respect of the Customer’s
resale of Services and shall indemnify and hold harmless
Supplier against any and all claims or proceedings from such
resale or sublicense of Services by the Customer. In case of
resale or sublicense of Services, the Customer shall not (i) refer
to Supplier in any marketing or service literature except with
Supplier's prior written consent; or (ii) act or purport to act on
behalf of Supplier; or (i) be relieved of its obligations under any
applicable Customer Order or this Agreement.

4.2 Customer's Obligation. In the event Customer resells
or sublicenses the Services to an End User, it shall do so
only under the conditions that (i) any and all of such End
User's acts and omissions (including any failure by the End
User to comply with any applicable law rule or regulation in the
jurisdiction in which its uses or resells the Services) shall be
attributable to Customer for the purposes of this Agreement; and
(i) any resale or sublicense by Customer of the Services
shall not relieve Customer of its obligatons under any
applicable Customer Order or this Agreement.

ARTICLE 5. TERM AND TERMINATION

5.1 Term.

A) This Agreement shall become effective on the
Effective Date and shall continue for the later to occur of (i) the
date that is two (2) years after the Effective Date or (ii) the
expiration date of the longest remaining Service Term ordered
under Customer Order (“Agreement Term”), unless earlier
terminated as provided herein or extended as provided in
Section 5.1(B). At the end of the initial Agreement Term, the
Agreement Term shall automatically renew on a Month-to-
Month basis until terminated by either party on thirty (30) days’
notice.

(B) Except as otherwise set forth herein, Supplier shall
deliver the Service for the entire duration of the Service Term,
and Customer shall pay all Service Charges for delivery
thereof through the end of the Service Term. To the extent
that the Service Term for any Service extends beyond the
Agreement Term, then this Agreement shall remain in full force
and effect for such Service until the expiration or termination of
such Service Term.
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5.2 Default By Customer. If (i) Customer makes a general
assignment for the benefit of its creditors, files a voluntary
petition in bankruptcy or any petition or answer seeking,
consenting to, or acquiescing in reorganization, arrangement,
adjustment, composition, liquidation, dissolution or similar
relief, (i) an involuntary petition in bankruptcy or other
insolvency protection against Customer is filed and not
dismissed within sixty (60) days; (iii) Customer fails to make
any payment required hereunder when due, and such failure
continues for a period of five (5) business days after written
notice from Supplier; (iv) Customer fails to observe and
perform any material term of this Agreement (other than
payment terms) and such failure continues for a period of thirty
(30) days after written notice from Supplier; or (v) Customer
has violated any law, rule, regulation or policy of any
Government Authority related to the Services a Customer's
use thereof, then Supplier may (A) terminate this Agreement
and any Customer Order, in whole or in part, in which event
Supplier shall have no further duties or obligations thereunder,
and/or (B) suspend the provision of Services while the default
is continuing, and/or (C) subject to Section 6.1, pursue any
remedies Supplier may have under this Agreement, at law or in
equity.

5.3 Default By Supplier. If (i) Supplier makes a general
assignment for the benefit of its creditors, files a voluntary
petition in bankruptcy or any petition or answer seeking,
consenting to, or acquiescing in reorganization, arrangement,
adjustment, composition, liquidation, dissolution or similar
relief, (i) an involuntary petition in bankruptcy or other
insolvency protection against Supplier is filed and not
dismissed within sixty (60) days; or (iii) Supplier fails to
observe and perform any material term of this Agreement
(where the Service Levels do not address such failure) and
such failure continues for a period of thirty (30) days after
written notice from Customer; then Customer may: (A)
terminate this Agreement and/or any Customer Order, in whole
or in part, in which event Customer shall have no further duties
or obligations thereunder, and/or (B) subject b Section 6.1,
pursue any remedies Customer may have under this
Agreement, at law or in equity.

ARTICLE 6. LIABILITIES AND INDEMNIFICATION

6.1 No_Special Damages. NOTWITHSTANDING ANY
OTHER PROVISION HEREOF, NEITHER PARTY SHALL BE
LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL,
CONSEQUENTIAL, EXEMPLARY OR PUNITIVE DAMAGES
(INCLUDING, WITHOUT LIMITATION, DAMAGES FOR LOST
PROFITS, LOST REVENUES, LOSS OF GOODWILL, LOSS
OF ANTICIPATED SAVINGS, LOSS OF CUSTOMERS, LOSS
OF DATA, INTERFERENCE WITH BUSINESS OR THE COST
OF PURCHASING REPLACEMENT SERVICES) ARISING
OUT OF THE PERFORMANCE OR FAILURE TO PERFORM
UNDER THIS AGREEMENT OR ANY CUSTOMER ORDER,
WHETHER OR NOT CAUSED BY THE ACTS OR
OMISSIONS OR NEGLIGENCE OF ITS EMPLOYEES OR
AGENTS, AND REGARDLESS OF WHETHER SUCH PARTY
HAS BEEN INFORMED OF THE POSSIBILITY OR THE
LIKELIHOOD OF SUCH LOSSES.
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6.2 Limitation. Supplier's sole liability and Customer’s sole
remedy for damages arising out of the furnishing or failure to
furnish Service (including, but not limited to, mistakes,
omission, interruptions, failure to transmit or establish
connections, delays, errors or other defects) is limited to the
Service Levels.

6.3 Disclaimer of Warranties. SUPPLIER MAKES NO
OTHER WARRANTIES OR REPRESENTATIONS, EXPRESS
OR IMPLIED, EITHER IN FACT OR BY OPERATION OF
LAW, STATUTORY OR OTHERWISE, INCLUDING
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR USE, EXCEPT THOSE EXPRESSLY SET
FORTH IN THIS AGREEMENT OR ANY APPLICABLE
SERVICE SCHEDULE.

6.4 Indemnification.

A Subject to Section 6.1, each party shall indemnify
the other from any claims by third parties (including any
Governmental Authority or End User) and expenses including
legal fees and court costs respecting (i) damage to tangible
property, personal injury or death caused by such party’s
negligence or willful misconduct; or (ii) a breach by either
party of Section 2.6 and 2.7 respectively. The Customer shall
indemnify the Supplier from any claims by third parties
(including any Governmental Authority or End User) and
expenses including legal fees and court costs respecting a
breach by the Customer of Section 4.2(i) (in the event of any
End User being in breach of any applicable law rule or
regulation) or otherwise arising from Services resold or
otherwise provided by Customer.

(B) Each party agrees to promptly provide each other with
notice of any claim which may result in an indemnification
obligation hereunder. The indemnifying party may defend such
claim with counsel of its own choosing provided that no
settlement or compromise of any such claim shall occur
without the consent of the indemnified party, which consent
shall not be unreasonably withheld or delayed.

ARTICLE 7. SERVICE LEVELS

7.1 Service Interruptions and Delivery. To report issues
related to Service performance, Customer may contact
Supplier at the telephone number or email address provided by
Supplier to Customer from time to time. In order for Supplier to
investigate any reported issues, Customer agrees to provide
Supplier with supporting information as reasonably requested
by Supplier, which may include (as applicable), without
limitation, circuit 1D, circuit end-point(s), IP address(es),
originating phone number and terminating phone number. In
the event of a failure to deliver Service in accordance with the
Service Levels, Customer's sole remedies are contained in the
Service Levels applicable (if any) to the affected Service, as
described in the applicable Service Schedule(s).

7.2 Service Level Credits. In the event Supplier does not
achieve a particular Service Level in a particular Month,
Supplier will issue a Service Level Credit to Customer as set
forth in the applicable Service Schedule upon Customer's
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request. To request a Service Level Credit, Customer must
contact Supplier or deliver a written request (in a form
reasonably requested by Supplier) pursuant to Section 8.4
within thirty (30) days of the end of the Month for which a
Service Level Credit is requested. Supplier may be contacted
at the telephone number or email address provided by Supplier
to Customer from time to time.

ARTICLE 8. GENERAL TERMS

8.1 Force Majeure. Neither party shall be liable, nor shall any
credit allowance or other remedy be extended, for any failure
of performance or equipment due to a Force Majeure Event.
The foregoing shall apply only if such causes arise after the
Effective Date, are beyond the reasonable control of the party
so affected and arise without such party’s fault or negligence.

8.2 Assignment. Customer may not assign its rights and
obligations under this Agreement or any Customer Order
without the express prior written consent of Supplier. This
Agreement and all obligations hereunder shall apply to any
permitted transferees or assignees. Notwithstanding any
assignment by Customer, Customer shall remain liable for the
payment of all charges due under each Customer Order.

8.3 Affiliates and Contractors.

(A) Service may be provided to Customer pursuant to this
Agreement by an Affiliate or contractor of Supplier. Customer
shall comply with all requirements of such Affiliate or contractor
as communicated to Customer by Supplier.

(B) The parties acknowledge and agree that Customer’s
Affiliates may purchase Service under this Agreement;
provided, however, any such Customer Affiliate purchasing
Service hereunder agrees that such Service is provided
pursuant to and governed by the terms and conditions of this
Agreement. Customer shall be jointly and severally liable for
all claims and liabilities arising under this Agreement related to
Service ordered by any Customer Affiliate, and any event of
default under this Agreement by any Customer Affiliate shall
also be deemed an event of default by Customer. Any
reference to Customer in this Agreement with respect to
Service ordered by a Customer Affiliate shall also be deemed a
reference to the applicable Customer Affiliate.

(C) Notwithstanding anything in this Agreement to the
contrary, either party may provide a copy of this Agreement to
its Affiliate or such other party’s Affiliate for purposes of this
Section 8.3, without notice to, or consent of, the other party.

8.4 Notices. Notices hereunder shall be in writing and
sufficient and received if delivered in person, or when sent via
facsimile, pre-paid express courier (for international
correspondence), pre-paid certified mail (return receipt
requested) (for United States correspondence), or electronic
mail, addressed as follows:
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IF TO SUPPLIER:

NebraskaLink, LLC

Suite 23

6900 Van Dorn St.

Lincoln, Nebraska 68506

Attn: Chief Executive Officer

Email: paul.ludwick@nebraskalink.com

IF TO CUSTOMER:

Grand Island Public Library

211 North Washington Street

Grand Island, NE 68801

Attn: Steve Fosselman, Library Director
Email: sf@gi.lib.ne.us

or at such other address as the party to whom notice is to be
given may have furnished to the other party in writing in
accordance herewith. All such notices shall be deemed to
have been given on (i) the date delivered if delivered
personally, by express courier, or by pre-paid certified mail, or
(i) the date of transmission if delivered by facsimile or
electronic mail (or the business day after transmission if
transmitted on a weekend or legal holiday). Notwithstanding
the foregoing, any notices delivered by Supplier to Customer in
the normal course of providing Service hereunder shall be
deemed properly given if delivered via any of the methods
described above or via electronic mail to the email address
listed on any Customer Order.

8.5 Application of Tariffs. Supplier may elect or be required
to file with the appropriate regulatory agency tariffs respecting
the delivery of certain Service. In the event that such tariffs are
filed respecting Service ordered by Customer, then (to the
extent such provisions are not inconsistent with the terms of a
Customer Order) the terms set forth in the applicable tariff shall
govern Supplier's delivery of, and Customer’s consumption or
use of, such Service.

8.6 Data Protection. During the performance of this
Agreement, it may be necessary for Supplier to transfer,
process and store billing and utilization data and other data
necessary for Supplier's operation of its network and for the
performance of its obligations under this Agreement.
Customer hereby consents to Supplier's (i) transfer, storage
and processing of such data; and (ii) use of such data for its
own internal purposes and as allowed by law. This data will
not be disclosed to third parties.

8.7 Contents of Communications. Supplier shall have no
liability or responsibility for the content of any communications
transmitted via the Service and Customer shall defend,
indemnify and hold Supplier harmless from any and all claims
(including claims by governmental entities seeking to impose
penal sanctions) related to such content or for claims by third
parties relating to Customer's or its end users’ use of Service.

8.8 Content of the Internet. Supplier provides only access to
the Internet.  Supplier does not operate or control the
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information, services, opinions or other content of the Internet,
and Supplier makes no warranties or representations regarding
any such information, services, opinions or other content.
Customer agrees that it shall make no claim whatsoever
against Supplier relating to the content of the Internet or
respecting any information, product, service or software
ordered through or provided by virtue of the Internet. Supplier
reserves the right to take such measures as may be
reasonably necessary, in Supplier's sole dis cretion, to ensure
security and continuity of service on the Supplier Network,
including but not limited to identification and blocking or filtering
of Internet traffic sources which Supplier deems to pose a
security or operational risk or a violation of its AUP. In
addition, Customer understands that Supplier does not own or
control other third party networks outside of the Supplier
Network, and Supplier is not responsible or liable for any
filtering or access restrictions imposed by such networks or for
the performance (or non-performance) within such networks or
within interconnection points between the Supplier Network
and other third party networks.

8.9 Marks and Publicity. Neither party shall have the right to
use the other party’s or its Affiliates’ trademarks, service marks
or trade names or to otherwise refer to the other party in any
marketing, promotional or advertising materials or activities,
except as may be agreed in advance in writing by the parties.
Neither party shall issue any press release relating to any
contractual relationship between Supplier and Customer,
except as may be required by law or agreed between the
parties in writing.

8.10 Non-Disclosure. Any information or documentation
disclosed between the parties during the performance of this
Agreement shall be subject to the terms and conditions of the
applicable non-disclosure or confidentiality agreement then in
effect between the parties.

8.11 Disclosure of Customer Information. Supplier reserves
the right to provide any customer or potential customer bound
by a nondisclosure agreement access to a list of Supplier's
customers and a description of Service purchased by such
customers. Customer consents to such disclosure, including
the listing of Customer's name and Service purchased by
Customer, provided that financial terms relating to the
purchase shall not be disclosed.

8.12 Governing Law and Venue. This Agreement shall be
governed and construed in accordance with the laws of the
State of Nebraska, without regard to its choice of law rules.
Each of the parties hereby consents to the non-exclusive
jurisdiction and venue of the federal and state courts in the
State of Nebraska in any suit or proceeding arising out of or
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relating to this Agreement or the transactions ®ntemplated
hereby.

8.13 Entire Agreement. This Agreement, including any
Service Schedule(s) attached hereto and Customer Order(s)
executed hereunder, constitutes the entire and final agreement
and understanding between the parties with respect to the
Service and supersedes all prior agreements relating to the
Service, which are of no further force or effect.

8.14 Order of Precedence. In the event of any conflict
between this Agreement and the terms and conditions of any
Service Schedule and/or Customer Order, the order of
precedence is as follows: (1) the Customer Order, (2) the
Service Schedule, and (3) this Agreement.

8.15 Survival. The provisions of this Article 8 and Articles 3,
4, 6 and 7 and any other provisions of this Agreement that by
their nature are meant to survive the expiration or termination
of this Agreement shall survive the expiration or termination of
this Agreement.

8.16 Relationship of the Parties. The relationship between
Customer and Supplier shall be as independent contractors
and shall not be that of partners, agents, or joint venturers for
one another, and nothing contained in this Agreement shall be
deemed to constitute a partnership or agency agreement
between them for any purposes, including, without limitation,
for federal income tax purposes.

8.17 Severability; Waiver. In the event any provision of this
Agreement is held by a court of competent jurisdiction to be
invalid, void or unenforceable, such offending provision(s) shall
be stricken and the remainder of this Agreement shall remain
legal, valid and binding. The failure by either Party to exercise
or enforce any right conferred by this Agreement shall not be
deemed to be a waiver of any such right nor to operate so as
to bar the exercise or enforcement of any such or other right on
any later occasion.

8.18 Third Party Beneficiaries. This Agreement shall be
binding upon, inure solely to the benefit of and be enforceable
by each party hereto and their respective successors and
assigns hereto, and nothing h this Agreement, express or
implied, is intended to or shall confer upon any thirty party any
right, benefit or remedy of any nature whatsoever under or by
reason of this Agreement.

8.19 Counterparts. This Agreement may be executed in one
or more counterparts (including by means of facsimile or
electronic .pdf submission), all of which taken together shall
constitute one and the same instrument.
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ARTICLE 9. ADDENDUM

The service term is 36 months, with up to three one-year voluntary extensions when agreed upon by all parties.

All charges for services quoted by Supplier in relevant portions of “GIPL470/1112-2 Section 8” below shall remain applicable
throughout the service term and voluntary extensions, with the exception of any future downward adjustments of charges
contingent upon the use of federal BTOP funding through the Supplier and/or the Nebraska Library Commission for
broadband improvements to Customer.

Quantity Current
and/or Quantity
Telecommunicatio | Capacity | and/or
ns Services Sought Capacity | Specifications Quotes Needed | Monthly
Up to 100 Mbps data transport
priced in 10Mbps increments. | 1.2-10 Mbps $
Between 211 North Washington
Street, Grand Island, NE 68801 |-1:0-20 Mbps $
308-385_;-5333 (library) and 3180 | 1 . _3q Mbps $
West Highway 34, Grand Island,
NE 68801 308-398-7275 (College | 1.d - 40 Mbps $
Park) for connection to Network
Nebraska. Provide costing for 36 | 1.e - 50 Mbps $ 906.25

$

$

$

$

781.25

812.50

843.75

875.00

Digital Upto
Transmission 100 .
ServiceWAN Mbps 10 Mbps | months with up to three one-year 937 50

voluntary extensions when agreed | 1.f- 60 Mbps
upon by all parties. Other
specifications provided. All bids 1.9 - 70 Mbps
will be evaluated at a predefined | 1 80 Mbps
bandwidth, available at bid [ D
opening, but all other quotes will | 1.i - 90 Mbps
be considered in this evaluation.

968.75

1,000.00

1,031.25

1.j- 100 Mbps $ 1,062.50

Supplier shall separately bill the Nebraska Library Commission for the initial $2,500 installation charges, to be paid from their
federal BTOP funds.

Customer shall apportion service between federal E-Rate eligible and ineligible services. Prior to Customer Commit Date,
Customer retains the right to increase or decrease federal E-Rate eligible and ineligible services, and annually thereafter.

Customer shall be billed only the federal ERate discounted portion of all eligible services (currently an 80% discount but
subject to change on an annual basis). Any federal E-Rate ineligible services shall be itemized separately on such invoices.

The City of Grand Island, Nebraska operates on a fiscal year beginning October 1st and ending on the following September 30th.
It is understood and agreed that any portion of this Agreement which will be performed in a future fiscal year is contingent upon
the City Council adopting budget statements and appropriations sufficient to fund such performance. However, the parties
agree that Services received up to the point of notice of loss of funding by Customer shall still be due and owing to Supplier.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties have entered into this Agreement as of the Effective Date written above.

NEBRASKALINK, LLC ("Supplier") CITY OF GRAND ISLAND on behalf of GRAND ISLAND
PUBLIC LIBRARY ("Customer")
By
By
Name
Name
Title
Title
W553260.05
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RESOLUTION 2011-74

WHEREAS, the Grand Idand Public Library has obtained significant discountsfor access
to Internet service since 1998 through afederal Schools and Libraries Program of the Universa Service
Fund (commonly referred to as E-Rate) ; and

WHEREAS, the Grand Idand Public Library requested quotesfor data transport services
to be provided through a 36-month service agreement with up to three one- year voluntary extensons; and

WHEREAS, Nebraskalink, LL C hasresponded with thelowes quotefor thissarvice and

WHEREAS, City Council execution of aservice agreement with Nebraskalink, LLC prior
to March 24, 2011 will qualify the Grand Idand Public Library for an 80% E Rate discount on data
transport servicesaswell as separately provided discountsfor Internet accessthrough Network Nebraska

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the Nebraskalink, LL C data transport service
agreement is hereby approved for aterm of 36 months with up to three one-year voluntary extensons,
and the Mayor is hereby authorized and directed to execute such Service Agreement on behdf of the
City of Grand Idand.

Adopted by the City Council of the City of Grand Idand, Nebraska, March 22, 2011.

Jay Vavricek, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form @
March 18, 2011 o City Attorney
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