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Background  
 
In 1990, Congress instituted a much expanded program of emission control, monitoring 
and reporting for major fossil burning facilities with passage of the Clean Air Act 
Amendments of 1990. At the time, the primary focus of the increased regulation was on 
sulfur emissions and the creation of the new sulfur emission accounting and trading 
program known as the Acid Rain Program. Among the new requirements were; 
 

• Installation of continuous monitoring equipment on fuel burning equipment 
• Extensive reporting of emissions and monitoring equipment performance and 

calibration 
• Creation of the sulfur emission trading system 
• Assignment of emission allowances to existing facilities 
• Development of trading and sale provisions to produce a market system for 

trading the newly created commodity of sulfur allowances 
• Detailed specifications for equipment operational accuracy and reliability with 

extensive reporting requirements 
• And other provisions included in this major legislation 

 
Being operators of fossil fueled power plants, the City was included under the new 
regulatory requirements. The 1990 Amendments shifted regulatory compliance from 
obligating subject facilities to meet limits established by EPA, to requiring much 
expanded monitoring and reporting to demonstrate emission limit compliance with 
penalties associated with any failures in the monitoring and reporting, without regard for 
the actual emission. With the much more complex requirements, the 1990 Amendments 
required the owner or operator of a source to appoint a “Designated Representative” who 
was to have control and responsibility for the newly enacted regulatory compliance 



processes, and an “Alternate Designated Representative” to act in the event the 
Designated Representative is not available. 
 
Designated Representative Responsibilities; 
 
Environmental Protection Agency rules governing the Designated Representative are set 
forth in 40 CFR §72.20, Subpart B. These rules include the following: 
 

1. The Designated Representative is defined as a “responsible person or official 
authorized by the owner and operator of a unit to represent the owner and 
operator in matters pertaining to the holding, transfer, or disposition of 
allowances allocated to a unit, and the submission of and compliance with 
permits, permit applications, and compliance plans for the unit. 

2. That the Designated Representative “by his or her actions, inactions, or 
submissions, legally bind each owner and operator of the affected source…” 

3. That the “… owners and operators shall be bound by any order issued to a 
Designated Representative by the Administrator, the permitting authority, or 
the court.” 

4. That “…where a particular violation resulted from acts or omissions that are 
within the scope of the Designated Representative’s responsibilities, he will 
be subject to liability for that violation.” 

 
In the case of municipal ownership of power plants, there is an apparent conflict between 
the federal mandate to have a Designated Representative who is a “natural person” and 
who can “legally bind” and “be subject to liability for violation”; and Nebraska law 
which does not permit the City Council to delegate its authority to any individual. A 
notation to that affect was made on the required document submitted to EPA. 
 
After evaluation by the Utilities Department and the Legal Department of the City, the 
decision was made to appoint the Utilities Director as the Designated Representative 
(DR) and the Assistant Utilities Director-Production Division as the Alternate Designated 
Representative (ADR). The appointments were made by the City Council at a regular 
session in December of 1994, by execution of a Representative Agreement document. 
 

Discussion 
 

Since the original designations were made, subsequent regulations promulgated by EPA 
have followed the pattern set by the 1990 Act which created the Acid Rain Program. 
Subsequent regulation includes programs for Nitrous Oxides, Ozone and most recently 
Mercury. The Platte Generating Station is subject to the Mercury regulation and the 
Department is working to the installation and certification of the EPA required 
monitoring equipment and planning for major construction of Mercury control equipment 
for completion in 2010. 
 
Since the original program that set the format of subsequent regulation was specifically 
for the Acid Rain Program, much of the documentation and record was set up for that 



initial program. Subsequent programs have required DR responsibility for program 
implementation and regulatory compliance. EPA is concerned that the initial DR 
designations records include responsibility for only that first program. Therefore, EPA is 
requiring all owners or operators of facilities subject to Clean Air Act regulation to 
reappoint Designated Representatives and Alternate Designated Representatives 
specifically for the subsequent programs. In the case of Grand Island, the Platte 
Generating Station is subject to the initial Acid Rain Program and the more recent Clean 
Air Mercury Rule (CAMR). Attached is a draft “Representation Agreement” 
incorporating the addition of the newer EPA mercury regulation. Also attached are, the 
Certificate of Representation to be executed by the DR and ADR, summaries of the 
Federal Code of Regulation (CFR) sections pertaining to DR and ADR requirements, an 
excerpt from the Federal Register 40 CRF §72.20 Subpart B-Designated Representative,  
and a legal review by the firm of Spiegel & McDairmid of the Designated Representative 
obligations and liabilities. 
 

Alternatives 
 

It appears that the Council has the following alternatives concerning the issue at hand.  
The Council may: 
 

1. Move to approve  
2. Refer the issue to a Committee 
3. Postpone the issue to future date 
4. Take no action on the issue 

 
Recommendation 

 
City Administration recommends that the Council approve the restated Representation 
Agreement to include the Clean Air Mercury Rule, retaining the appointments of Gary R. 
Mader as Designated Representative and Timothy G. Luchsinger as Alternate Designated 
Representative. 
 

Sample Motion 
 

Move to approve the Representation Agreement appointing the Designated 
Representative and Alternate Designated Representative for the City of Grand Island in 
compliance with the Clean Air Act and Environmental Protection Agency regulation. 

















































































































 
Approved as to Form ¤ ___________ 
December 13, 2007 ¤  City Attorney  

 R E S O L U T I O N    2007-326 
 
 
 WHEREAS, in 1990, Congress instituted an expanded program of emission control, 
monitoring and reporting for major fossil burning facilities with passage of the Clean Air Act Amendments of 
1990; and 
 
 WHEREAS, because the City of Grand Island is the operator of a fossil fueled power 
plants, the City is bound under the regulations of the Clean Air Act Amendments of 1990; and 
 
 WHEREAS, as a requirement of the Clean Air Act Amendments of 1990, an appointment 
of a “Designated Representative” is necessary to have control and responsibility for the enacted regulatory 
compliance process. It is further required that an “Alternate Designated Representative” be appointed to act 
in the event the Designated Representative is not available; and 
 
 WHEREAS, it would be in the best interest of the City to appoint Utilities Director Gary 
Mader as the Designated Representative and Assistant Utilities Director Timothy Luchsinger as the 
Alternate Designated Representative.  
 
 NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF 
THE CITY OF GRAND ISLAND, NEBRASKA, that the appointments of Utilities Director Gary R. 
Mader as Designated Representative and Assistant Utilities Director Timothy G. Luchsinger as Alternate 
Designated Representative for the City of Grand Island, in compliance with the Clean Air Act and 
Environmental Protection Agency regulation are hereby approved.  
 
 BE IT FURTHER RESOLVED THAT the Mayor is hereby authorized and directed to 
execute the Representation Agreement on behalf of the City of Grand Island. 
 

 
 - - - 
 
Adopted by the City Council of the City of Grand Island, Nebraska, December 18, 2007. 
 
 
 
        _______________________________________ 

Margaret Hornady, Mayor 
 

Attest: 
 
 
_______________________________________ 
RaNae Edwards, City Clerk 
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