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Background

In 1990, Congress ingtituted a much expanded program of emission control, monitoring
and reporting for major fossil burning facilities with passage of the Clean Air Act
Amendments of 1990. At the time, the primary focus of the increased regulation was on
sulfur emissions and the creation of the new sulfur emission accounting and trading
program known as the Acid Rain Program. Among the new requirements were;

Installation of continuous monitoring equipment on fuel burning equipment
Extensive reporting of emissions and monitoring equipment performance and
calibration

Creation of the sulfur emission trading system

Assignment of emission allowances to existing facilities

Development of trading and sale provisions to produce a market system for
trading the newly created commaodity of sulfur allowances

Detailed specifications for equipment operational accuracy and reliability with
extensive reporting requirements

And other provisions included in this major legislation

Being operators of fossil fueled power plants, the City was included under the new
regulatory requirements. The 1990 Amendments shifted regulatory compliance from
obligating subject facilities to meet limits established by EPA, to requiring much
expanded monitoring and reporting to demonstrate emission limit compliance with
penalties associated with any failures in the monitoring and reporting, without regard for
the actual emission. With the much more complex requirements, the 1990 Amendments
required the owner or operator of a source to appoint a“Designated Representative” who
was to have control and responsibility for the newly enacted regulatory compliance



processes, and an “ Alternate Designated Representative’ to act in the event the
Designated Representative is not available.

Designated Representative Responsibilities;

Environmental Protection Agency rules governing the Designated Representative are set
forth in 40 CFR 8§72.20, Subpart B. These rules include the following:

1. The Designated Representative is defined as a “responsible person or official
authorized by the owner and operator of a unit to represent the owner and
operator in matters pertaining to the holding, transfer, or disposition of
allowances allocated to a unit, and the submission of and compliance with
permits, permit applications, and compliance plans for the unit.

2. That the Designated Representative “by his or her actions, inactions, or
submissions, legally bind each owner and operator of the affected source...”

3. That the “... owners and operators shall be bound by any order issued to a
Designated Representative by the Administrator, the permitting authority, or
the court.”

4. That “...where a particular violation resulted from acts or omissions that are
within the scope of the Designated Representative' s responsibilities, he will
be subject to liability for that violation.”

In the case of municipal ownership of power plants, there is an apparent conflict between
the federal mandate to have a Designated Representative who is a “natural person” and
who can “legally bind” and “be subject to liability for violation”; and Nebraska law
which does not permit the City Council to delegate its authority to any individual. A
notation to that affect was made on the required document submitted to EPA.

After evaluation by the Utilities Department and the Legal Department of the City, the
decision was made to appoint the Utilities Director as the Designated Representative
(DR) and the Assistant Utilities Director-Production Division as the Alternate Designated
Representative (ADR). The appointments were made by the City Council at aregular
session in December of 1994, by execution of a Representative Agreement document.

Discussion

Since the original designations were made, subsequent regulations promulgated by EPA
have followed the pattern set by the 1990 Act which created the Acid Rain Program.
Subsequent regulation includes programs for Nitrous Oxides, Ozone and most recently
Mercury. The Platte Generating Station is subject to the Mercury regulation and the
Department is working to the installation and certification of the EPA required
monitoring equipment and planning for major construction of Mercury control equipment
for completion in 2010.

Since the original program that set the format of subsequent regulation was specifically
for the Acid Rain Program, much of the documentation and record was set up for that



initial program. Subsequent programs have required DR responsibility for program
implementation and regulatory compliance. EPA is concerned that the initial DR
designations records include responsibility for only that first program. Therefore, EPA is
requiring all owners or operators of facilities subject to Clean Air Act regulation to
reappoint Designated Representatives and Alternate Designated Representatives
specifically for the subsequent programs. In the case of Grand Island, the Platte
Generating Station is subject to the initial Acid Rain Program and the more recent Clean
Air Mercury Rule (CAMR). Attached is a draft “Representation Agreement”
incorporating the addition of the newer EPA mercury regulation. Also attached are, the
Certificate of Representation to be executed by the DR and ADR, summaries of the
Federal Code of Regulation (CFR) sections pertaining to DR and ADR requirements, an
excerpt from the Federal Register 40 CRF §72.20 Subpart B-Designated Representative,
and alegal review by the firm of Spiegel & McDairmid of the Designated Representative
obligations and liabilities.

Alternatives

It appears that the Council has the following alternatives concerning the ssue at hand.
The Council may:

1 Move to approve

2. Refer the issue to a Committee
3. Postpone the issue to future date
4, Take no action on the issue

Recommendation

City Administration recommends that the Council approve the restated Representation
Agreement to include the Clean Air Mercury Rule, retaining the appointments of Gary R.
Mader as Designated Representative and Timothy G. Luchsinger as Alternate Designated
Representative.

Sample M otion

Move to approve the Representation Agreement appointing the Designated
Representative and Alternate Designated Representative for the City of Grand Island in
compliance with the Clean Air Act and Environmental Protection Agency regulation.
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REPRESENTATION AGREEMENT

This Representation Agreement is made on this 18" day of December, 2007, by’
and between the City of Grand Island, Nebraska, a municipal Corporétion (CITY), Géry
R. Mader ("MR. MADER?"), and Timothy G. Luchsinger ("MR. LUCHSINGER”).

WITNESSETH:

WHEREAS, City is the owner and operator of Platte Generating Station and C.W.

Burdick Power Station ("UNITS");

WHEREAS, the UNITS are subject to regulation under the Clean Air Acid Rain
Program and subsequent Clean Air Mercury Rule, -as amended; |

WHEREAS, MR. MADER is employed by CITY as Utilities Director;

WHEREAS, MR. LUCHSINGER is employed by CITY as the Assistant Utilities
Director at the Platte Generating Station.

NOW, THEREFORE, in consideration of the premises, the Cdvenants hereinafter
set forth and other good and valuable consideration, the receipt of which is hereby
acknowledged, the parties hereto do hereby agree as follows:

SECTION 1. Designated Representative.

Pursuant to the Clean Air Act, as amended, CITY hereby appoints MR. MADER
as its Designated Representative for the UNITS. MR. MADER hereby agrees to act as
CITY’s Designated Representative for the UNITS. |

SECTION 2. Duties of the Designated Representative.

CITY authorizes MR. MADER to fulfill the duties placed on CITY’s Designated

Rep‘resentative as such duties are defined in the Clean Air Act, as amended, and the |




implementing regulations promulgated thereunder by federal and state agencies. MR.

MADER agrees to fulfill these duties.

SECTION 3. ‘ Alternate De_siqnated Representative.

Pursuant to the Clean Air Act, as amended, CITY hereby appoints MR. |
LUCHSINGER to act at CITY's Alternate Designated Representative for the UNITS.
MR. LUCHSINGER hereby agrees to act as CITY’s Alternate Designated
Representative.

SECTION 4. Duties of the Alternate Designated Representative.

CITY authorizes MR, LUCHSINGER to fulfill the duties placed on CITY’s
Alternate Designated Representative as such duties ére defined in the Clean Air Act, as
amended, and the implementing regulations promulgated thereunder by federal and
state agencies. MR. LUCHSINGER agrees to fulfill these duties. |

SECTION 5. Procedure for the Alternate Designated Representative to
Act in Lieu of the Designated Representative.

CITY hereby authorizes MR. MADER to notify MR. LUCHSINGER either orally or
in writing when he is unable to fulfill his duties as set forth in Section 2 for any reason,
including, without limitation by enumeration, sickness, vacations, or business travel, and
upon receipt of such notice, MR. L UCHSINGER shall fulfill MR. MADER'’s Section 2
duties until such time as MR. MADER notifies MR. LUCHSINGER (either orally or in
writiﬁg) that he is able to resume his Section 2 duties. If MR. MADER becomes
suddenly incapac?tated and is unable to provide the notice required by this Section, (i)
CITY authorizes MR. LUCHSINGER to assume MR. MADER’s Section 2 duties; (ii) MR.
L UCHSINGER will either orally or in writing notify MR. MADER of his actions; and (iii)

MR. LUCHSINGER will continue to perform MR. MADER’s Section 2 duties until such




fime as MR. MADER notifies MR. LUCHSINGER (either orally orin writing) that he is

able to resume his Section 2 duties.

SECTION 6. Certificate of Representation. |

CITY authorizes MR. MADER and MR, LUCHSINGER to submit a Certificate of‘
Representaﬁon as provided by 40 C.F. R. §72.24 and 40 C.F.R. §60.4113. CITY further
agrees to be bound by tﬁe certifications made by MR. MADER and MR. LUCHSINGER
in the submitted Certificate of Representation. MR. MADER and MR. LUCHSINGER
agree to promptly execute and file the Cettificate of Representation.

SECTION 7. Liability.

CITY agrees to indemnify and hold harmiess MR. MADER and MR.
LUCHSINGER for‘any personal liability that they may incur in their capacities as
Designated Representative and Alternate Designated Representative, respectively, -
unless such liability is the product of personal dishonesty or fraud.

SECTION 8. Binding Effect.

This Agreement is binding on CITY in its capacity as the owner and operator of
the UNITS.

SECTION 8. Termination.

This Agreement may be terminated by any party hereto at any time by giving
notice of such terrﬁination in writing to the other parties. Termination ofthisrAgreement
by MR. MADER or MR. L UCHSINGER shall not affect their employment status with the
CITY. The CITY agrees to immediately file a Certificate of Representative selecting a

new representative upon termination of this Agreement.




1IN WITNESS WHEREOF, the parties have caused this Agreement to be

- exacutad ad of the day and year first writien above.

CITY OF GRAND ISLAND,
A Municipal Corporation

By:

Margaret Hornady, Mayor

Attest:

RaNae Edwards, City Clerk

By:

Gary R. Mader, Utilities Director

By:

Timothy Luchsinger, Alternate Representative
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SEPA

FACILITY (SOURCE)

INFORMATION

STEP 1
Provide
information for
the facility
(source}.

STEP 2

Enter requested
information for
the ’
designated
representative.

STEP 3

Enter requested
information for
the

alternate
designated
representative.

United States
Environmental Protection Agency
Acid Rain, CAIR, and CAMR Programs OMB Nos. 2060-0258, 2060-0567, 2060-0570, and 2060-0584

Certificate of Representation

For mare information, see instructions and 40 CFR 72.24: 40 CFR 95.113, 96.213, 0r 86.313, ar a
comparable slate regulation under the Clean Air Interstate Rule (CAIR) NOx Annual, SOz, and NOx
Ozone Season Trading Programs; 40 CFR §97.413, 97.213, or 97.313; or 40 CFR60.4113,0ra
comparable state regutation under the Clean Air Mercury. Rute (CAMR), as applicable.

This submission is: [ New ﬂ Revised {revised submissions must be complete; see instructions}

Facility (Source) Name Platte Generating Station State Nebraska Plant Code 00059

County Name Hall

Latitude 40.8550 Longitude -98.3494

Name CGary R, Mader Title Utilities Director

Company Name (irand Island Utilities Department

Address P.O. Box 1968 Grand Island, Nebraska 68802-1968

Phone Number (308) 385-5444 x 280 Fax Number (308) 385-5488

E-mail address gmader@grand-island.com

Name Timothy G. Luchsinger Title Assistant Utilities Director

Company Name Grand Island Utilities Department

Address P.O. Box 1968 Grand Island, Nebraska 68302-1968

Phone Number {308) 385-54%4 . Fax Number (308) 385-5353

E-mail address tluchsinger@giud.com

EPA Form 7610-1 (rev. 08-2007; previous versions obsalete)
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Geriificale of Representation - Page 3

Facility (Source) Name (from Step 1) Platte Generating Station

STEP 5: Read the appropriate certification statements, sign, and date.

Acid Rain Program

| certify that | was selécted as the designated representative or aliernate designated representative {(as applicable) by an
agreement binding on the owners and operators of the affected source and each affected unit at the source (i.e., the source
and each unit subject to the Acid Rain Program, as indicated in "Applicable Program(s)" in Step 4).

t certify that | have all necessary authority to carry out my duties and responsibilities under the Acid Rain Program on behalf
of the owners and operators of the affected source and each affected unit at the source and that each such owner and
operator shall be fully bound by my representations, actions, inactions, or submissions.

| certify that the owners and operators of the affected source and each affected unit at the source shall be bound by any
order issued to me by the Administrator, the permitting authority, or a court regarding the source or unit.

Where there are multiple holders of a legal or equitable title to, ora leasehold interest in, an affected unit, orwhere a utifity or
industrial customer purchases power from an affected unit under a life-of-the-unit, firm power contractual arrangement,
| certify that: :

| have given a written notice of my selection as the designated representative or alternate designated
representative (as applicabie) and of the agreement by which 1 was selected to each owner and operator of
the affected source and each affected unit at the source, and

Allowances, and proceeds of fransactions involving allowances, will be deemed to be held or distributed in
proportion to each holder's legal, equitable, leasehold, or contractual reservation or entittement, except that,
if such multiple holders have expressly provided for a different distribution of allowances, allowances and
proceeds of transactions involving allowances will be deemed to be held or distributed in accordance with
the contract.

Clean Air Interstate Rule (CAIR) NOy Annual Trading Program

| certify that | was selected as the CAIR designated representative or alternate CAIR designated representative (as
applicable), by an agreement binding on the owners and operators of the CAIR NOx source and each CAIR NOy unit at the
source (i.e., the source and each unit subject to the CAIR NOx Annual Trading Program, as indicated in “Applicable
Program(s)" in Step 4). .

| certify that | have all necessary authority to carry out my duties and responsibilities under the CAIR NOx Annual Trading
Program on behalf of the owners and operators of the CAIR NOy source and each CAIR NOy unit at the source and that each
such owner and operator shall be fully bound by my representations, actions, inactions, or submissions.

| certify that the owners and operators of the CAIR NOy source and each CAIR NOy unit at the source shall be bound by any
order issued to me by the Administrator, the permitting authority, or a court regarding the source or unit.

Where there are multiple holders of a legal or equitable title to, or a leasehold interestin, a CAIR NOy unit, of where a ufility
or industrial customer purchases power from a CAIR NOx unit under a life-of-the-unit, firm power contractual arrangement,
| certify that:

| have given a written notice of my selection as the CAIR designated representative or alternate CAIR
designated representative (as applicable) and of the agreement by which | was selected to each owner and
operator of the CAIR NOx source and each CAIR NOx unit at the source; and :

CAIR NOy allowances and proceeds of transactions involving CAIR NOy allowances will be deemed to be
neld or distributed in proportion to each holder's legal, equitable, leasehold, or contractual reservation or
entitlement, except that, if such multiple holders have expressly provided for a different distribution of CAIR
NOy allowances by contract, CAIR NOy allowances and proceeds of transactions involving CAIR NOx
allowances will be deemed to be held or distributed in accordance with the contract.

EPA Form 7640-1 (rev. 08-2007; previous versions obsofete)




Certificate of Representation - Page 4

Facility (Source) Name (from Step 1) Platte (Generating Station

Clean Alr Interstate Rule (CAIR) SO, Trading Program

| certify that | was selected as the CAIR designated representative or alternate CAIR designated representative (as applicable),
by an agreement binding on the owners and operators of the CAIR SO, source and each CAIR SO, unit at the source (i.e., the
source and each unit subject to the SO, Trading Program, as indicated in "Applicable Program(s)" in Step 4).

| certify that | have all necessary authority to carry out my duties and responsibilities under the CAIR 80, Trading Program, on
behatif of the owners and operators of the CAIR SO, source and each CAIR SO, unit at the source and that each such owner
and operator shall be fully bound by my representations, actions, inactions, or submissions.

| certify that the owners and operators of the CAIR SO, source and each CAIR SO, unit at the source shall be bound by any
order issued to me by the Administrator, the permitting authority, or a court regarding the source or unit.

Where there are multipte holders of a legal or equitable title to, or a leasehold interest in, a CAIR S0, unit, or where a utility or

industrial customer purchases power from a CAIR SO, unit under a life-of-the-unit, firm power contractual arrangement,
i certify that: -

| have given a written notice of my selection as the CAIR designated representative or alternate CAIR
designated representative (as applicable) and of the agreement by which | was selected to each owner and
operator of the CAIR SO, source and each CAIR S0, unit at the source; and

CAIR SO, allowances and proceeds of transactions involving CAIR SO allowances will be deemed to be held
or distributed in proportion to each holder's legal, equitable, leasehold, or contractual reservation or entittement,
except that, if such multiple holders have expressly provided for a different distribution of CAIR SO, allowances

by contract, CAIR SO, allowances and proceeds of transactions involving CAIR SO, allowances will be
deemed to be held or distributed in accordance with the contract.

Clean Air Interstate Rule (CAIR) NOy Ozone Season Trading Program

| certify that | was selected as the CAIR designated representative or alternate CAIR designated representative (as applicable),
by an agreement binding on the owners and operators of the CAIR NOx Ozone Season source and each CAIR NOy Ozone
Season unit at the source (i.e., the source and each unit subject to the CAIR NOyx Ozone Season Trading Program, as indicated

in "Applicable Program(s)” in Step 4).

| certify that | have all necessary authority to carry out my duties and responsibilities under the CAIR NOy Ozone Season Trading
Program on behalf of the owners and operators of the CAIR NOy Ozone Season source and each CAIR NOx Ozone Season unit
at the source and that each such owner and operator shall be fully bound by my representations, actions, inactions, or
submissions.

| certify that the owners and operators of the CAIR NOx Ozone Season source and each CAIR NOy Ozone Season unit shall be
bound by any order issued to me by the Administrator, the permitting authority, or a court regarding the source or unit.

Where there are multipl'e holders of a legal or equitable title to, or a leasehold interest in, a CAIR NOx Ozone Season unit, or
where a utility or industrial customer purchases power from a CAIR NOy Ozone Season unit under a life-of-the-unit, firm power
contractual arrangement, | certify that: '

| have given a written notice of my selection as the CAIR designated representative or alternate CAIR
designated representative (as applicable) and of the agreement by which | was selected to each owner and
operator of the CAIR NOx Ozone Season source and each CAIR NOx Ozone Season unit; and

CAIR NOy Ozone Season allowances and proceeds of transactions involving CAIR NOy Ozone Season
allowances will be deemed to be held or distributed in proportion to each holder's legal, equitable, leasehold, or
contractual reservation or entitlement, except that, if such multiple holders have expressly provided for a
different distribution of CAIR NOx Ozone Season allowances by contract, CAIR NOx Ozone Season allowances
and proceeds of transactions involving CAIR NOy Ozone Season allowances will be deemed to be held or
distributed in accordance with the contract. :

EPA Form 7610-1 {rev. 08-2007; previous versions obsolete)




Certificate of Representation - Page 5

Facility (Source) Nama (from Siep 1) Platte Generating Station

Clean Air Mercury Rule {CAMR) Hg Budqet Trading Program

| certify that | was selected as the Hg designated representative or alternate Hg designated representative, as apolicable, by
an agreement binding on the owners and operators of the source and each Hg Budget unit at the source (i.e., the source
and each unit subject to CAMR, as indicated in "Applicable Program(s)" in Step 43.

1 certify that | have all the necessary authority to carry out my duties and responsibilities under the Hg Budget Trading
Program on behalf of the owners and operators of the source and of each Hg Budget unit at the source and that each such
owner and operator shall be fully bound by my representations, actions, inactions, or submissions. '

| certify that the owners and operators of the saurce and of each Hg Budget unit at the source shall be bound by any order
issued to me by the Administrator, the permitting authority, or a court regarding the source or unit. :

Where there are muliiple holders of a legal or equitable title to, or a leasehold interest in, a Hg Budget unit, or where a utility
or industrial customer purchases power from a Hg Budget unit under a life-of-the-unit, firm power contractual arrangement,
| certify that:

| have given a written notice of my selection as the Hg designated representative or alternate Hg
designated representative, as applicable, and of the agreement by which | was selected to each owner and
operator of the source and of each Hg Budget unit at the source; and

Hg allowances and proceeds of transactions involving Hg allowances will be deemed to he hetd or
distributed in proportion to each holder's legal, equitable, leasehold, or contractual reservation or
entitlement, except that, if such multiple holders have expressly provided for a different distribution of Hg
allowances by contract, Hg allowances and proceeds of transactions involving Hg allowances will be
deemed to be held or distributed in accordance with the contract. :

Clean Air Mercury Rule (CAMR) Proqrém Other Than the Hg Budget Trading Program

| certify that | was selected as the Hg designated representative or alternate Hg designated representative, as applicable, by
an agreement binding on the owners and operators of the source and each electric generating unit (EGU) (as defined at 40
CFR 60.24(h)(8)) at the source (i.e., the source and each unit subject to CAMR, as indicated in "Applicable Program(s)" in
Step 4).

| certify that | have all the necessary authority to carry out my duties and responsibifities under a State Plan approved by the
Administrator as meeting the requirements of 40 CFR 60.24(h) on behalf of the owners and operators of the source and of
each EGU at the source and that each such owner and operator shall be fully bound by my representations, actions,
inactions, or submissions.

| certify that the owners and operators of the source and of each EGU at the source shall be bound by any order issued to
me by the Administrator, the permitting authority, or a court regarding the source or urit,

Where there are multiple holders of a legal or equitable title to, or a leasehold interest in, an EGU, or where a utility or
industrial customer purchases power from an EGU under a life-of-the-unit, firm power contractual arrangement, 1 certify that
| have given a written notice of my selection as the Hg designated representative or alternate Hg designated representative,
as applicable, and of the agreement by which | was selected to each owner and operator of the source and of each EGU at
the source.

EPA Form 7610-1 {rev. 08-2007; previcus versions obsolete}




Certificate of Representation - Page &

Facility (Source} Name (from Step 1) Platte Generating Station

General

| am authorized to make this submission on behalf of the owners and operators of the source or units for which the submission
is made. | certify under penalty of law that | have personally examined, and am familiar with, the statements and information
submitted in this document and all its attachments.. Based on my inquiry of those individuals with primary responsibility for
obtaining the information, | certify that the statements and information are to the best of my knowledge and belief true, accurate,
and complete. | am aware that there are significant penalties for submitting false statements and information or omitting

required statements and information, including the possibiiity of fine or imprisonment.

The owner and operator of this affected source is the City of Grand Island, a municipal corporation, and this certification is made
only to the extent permitted by law for officers, employees, and designated representatives of a city of the first class in the Sate
of Nebraska.

Signature (Desighated Representative) Date

Signature (Alternate Designated Representative) Date

EPA Form 7610-1 (rev. 08-2007; previous versions obsolete)
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_ Code of Federal Regulations - 40 CFR 72.24 Page 1 of 2

§ 40 CFR 72.24

Code of Federal Regulations

TITLE 40--PROTECTION OF ENVIRONMENT

CHAPTER I--ENVIRONMENTAL PROTECTION AGENCY
40 CFR 72.24 Certificate of representation.

0 CFR 72.24 Certificate of representation.

PART 72--PERMITS REGULATION
Subpart B--Designated Representative

() A complete certificate of representation for a designated representative or an alternate designated
representative shall include the following elements in a format prescribed by the Administrator:

(1) Identification of the affected source and each affected unit at the source for which the certificate
of representation is submitted, including identification and nameplate capacity of each generator served
by cach such unit.

(2) The name, address, and telephone and facsimile numbers of the designated representative and
any alternate designated representative.

(3) A list of the owners and operators of the affected source and of each affected unit at the source.

(4) The following statement: "I certify that [ was selected as the 'designated representative’ or
talternate designated representative,' as applicable, by an agreement binding on the owners and operators
of the affected source and each affected unit at the source.”

(5) [Reserved]

(6) The following statement: "1 certify that I have all necessary authority to carry out my duties and
responsibilities under the Acid Rain Program on behalf of the owners and operators of the affected
source and of each affected unit at the source and that each such owner and operator shall be fully bound
by my representations, actions, inactions, or submissions."

(7) [Reserved]

(8) The following statement: "I certify that the owners and operators of the affected source and of
each affected unit at the source shall be bound by any order issued to me by the Administrator, the
permitting authority, or a court regarding the source or unit."

(9) The following statement: "Where there are multiple holders of a legal or equitable title to, ora
leasehold interest in, an affected unit, or where a utility or industrial customer purchases power from an
affected unit under life-of-the-unit, firm pewer contractual arrangements, I certify that:

(i) "I have given a written notice of my selection as the '‘designated representative' or 'alternate

designated representative’, as applicable, and of the agreement by which I was selected to each owner
and operator of the affected source and of each affected unit at the source; and '

Wtn-lI6A 161 141.175/cai-binftexis/webfuscfr/+-enPQYeVaXGwBmeg5IperSTxwwxFqH... 11/30/2007




. Code of Federal Regulations - 40 CFR 72.24 Page 2. of 2

(ii) "Allowances and proceeds of transactions involving allowances will be deemed to be held or
distributed in proportion to each holder's legal, equitable, leasehold, or contractual reservation or
entitlement, except that, if such multiple holders have expressly provided for a different distribution of
allowances by contract, that allowances and the proceeds of transactions involving allowances will be
deemed to be held or distributed in accordance with the contract.” '

(10) [Reserved]

(11) The signature of the designated representative and any alternate designated representative who
is authorized in the certificate of representation and the date signed.

(b) Unless otherwise required by the Administrator or the permitting authority, documents of
agreement or notice referred to in the certificate of répresentation shall not be submitted to the
Administrator or the permitting authority. Neither the Administrator nor the permitting authority shall be
under any obligation to review or evaluate the sufficiency of such documents, if submitted.

[58 FR 3650, Jan. 11, 1993, as amended at 62 FR 55480, Oct. 24, 1997; 71 FR 25378, Apr. 28,
2006; 70 FR 25334, May 12, 2005] :

. © Lawriter Corporation. All rights reserved.
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§ 40 CFR 60.4113

Code of Federal Regulations

TITLE 40--PROTECTION OF ENVIRONMENT )
CHAPTER |--ENVIRONMENTAL PROTECTION AGENCY
40 CER 60.4113 Certificate of Representation.

40 CFR 60.4113 Certificate of Representation.
PART 60--STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES

Subpart HHHH--Emission Guidelines and Compliance Times for Coal-Fired Electric Steam
Generating Units '

(a) A complete certificate of representation for a g designated representative or an alternate Hg
"~ designated representative shall include the following elements in a format prescribed by the
Administrator:

(1) Identification of the Hg Budget source, and each Hg Budget unit at the source, for which the
certificate of representation is submitted. '

(2) The name, address, e~mail address (if any), telephone number, and facsimile transmission
number (if any) of the Hg designated representative and any alternate Hg designated representative.

(DA list of the owners and operators of the Hg Budget source and of each Hg Budget unit at the
source.

(4) The following certification statements by the Hg designated representative and any alternate Hg
designated representative:

(i) "I certify that I was selected as the Hg designated representative or alternate Hg designated
representative, as applicable, by an agreement binding on the owners and operators of the source and
each Hg Budget unit at the source.”

(ii) "I certify that T have all the necessary authority to carry out my duties and responsibilities under
the Hg Budget Trading Program on behalf of the owners and operators of the source and of each Hg
. Budget unit at the source and that each such owner and operator shall be fully bound by my
representations, actions, inactions, or submissions."

(iif) "I certify that the owners and operators of the source and of each Hg Budget unit at the source
shall be bound by any order issued to me by the Administrator, the permitting authority, or a court
regarding the source or unit."

(iv) "Where there are multiple holders of a legal or equitable title to, or a leasehold interest in, a Hg
Budget unit, or where a customer purchases power from a Hg Budget unit under a life-of-the-unit, firm
power contractual arrangement, I certify that: [ have given a written notice of my selection as the 'Hg
designated representative’ or ‘alternate Hg designated representative,' as applicable, and of the agreement
by which I was selected to each owner and operator of the source and of each Hg Budget unit at the
source: and Hg allowances and proceeds of transactions involving Hg allowances will be deemed to be
held or distributed in proportion to each holder's legal, equitable, leasehold, or contractual reservation or
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entitlement, except that, if such multiple holders have expressly provided for a different distribution of
Hg allowances by contract, Hg allowances and proceeds of transactions involving Hg allowances will be
deemed to be held or distributed in accordance with the contract.” '

© (5) The signature of the Hg designated 1'epresent'ative and any alternate Hg designated representative
and the dates signed.

(b) Unless otherwise required by the permitting authority or the Administrator, documents of
agreement referred to in the certificate of representation shall not be submitted to the permitting
authority or the Administrator. Neither the permitiing authority nor the Administrator shall be under any.
obligation to review or evaluate the sufficiency of such documents, if submitted.

© Lawriter Corporation. All rights reserved,

The Casemaker™ Online database is a compilation exclusively owned by Lawriter Corporation. The database
is provided for use under the terms, notices and conditions as expressly stated under the oniine end user license
agreement to which all users assent in order to access the database.

Wi EE 161 141 175/eoi-hinftexic/web/usefri+zewhnZeVaXGwBmeB5 IperxdxwwxEFqH... 11/30/2007




Attachment #4




ATTACHMENT L

11, 1993 / Rules and Regulations 3663 .

Federal Register / Vol. 58, No. 6 / Monday, January

provided under §72.41 (substitution
plans), § 72.42 (Phass [ extension plans).
§ 72.43 (raduced utilization plans),

§ 72.44 {Phasa [l rapowering extension
plans), and section 407 of the Act and
regulations implementing section 407 of
the Act. and sxcept with regard ta tha
requiramants applicable te units with a
common stack under part 75.of this
chapter (including §§75.16, 75.17, and
75.18). the owners and oparatars and

* tha dasignated rapresentative of one
affectad unit shall not be liabla for any
violation by any othar affacted unit of
which they are not owners or opsrators
ar tha designated representative and:
that is located at a source of which they
ara not awnars or operators ot tha
designeted reprasentative.

(7] Each viclation of a provisian of
this part, parts 73,75, 77, and 78 of this
chapter, and regulations implementing
sactions 407 and 410 of the Act by an
affected source or affected unit, o7 by an
owner or operatar or dasignatad
raprasentative of such source or unit,
shall be a separata violation of the Act.

{h) Effect on Other Authaorities. No
provision of the Acid Rain Program. an
Acid Rain permit application, an Acid
Rain permit, or & written exemption
undar § § 72.7 ar 72.8 shall be construed
as:

(1) Except as expressly provided in
title IV of the Act, exempting or
axcluding the owners and operatars
and., to the extent applicable, the
designated representative of an affectad
sourca or affacted unit from compliance
with any other provision of the Act.
including the provisions of title I of the
Act rilating to applicable Nationai
Ambient Air Quality Standards or State
Im(plemematicm Plens.

2} Limiting the numbar of allowances

a unit can hold: provided, that the
number of allowances held by the unit
shall not affect the source's obligation to
comply with any other provisions of the
Act.

(3) Requiring a change of any kird in
any State law regulating electric utility
rates and charges, affecting any State
law regarding such Stats regulation. or
limiting such State regulation, including
any prudence review requiremants
under such State law.

(4) Modifying the Fedaral Fower Act
or affacting the authority of the Federal
Energy Regulatary Commission under
the Federal Power Act.

(5} Interfering with or impairing any
program for competitive bidding for
powaer supply in a State in which such
program is astablished.

§72.10  Availability of information,

The availability to tha public of
information pravided to. or otherwiss

abtainad by. the Administrator undar
the Acid Rain Program shall be
governad by part 2 of this chaptar.

§72.11 Computation of tima,

{a) Unless otharwisa stated, any time
periad schaduled, under the Acid Rain
Program, to begin on the cccurrence of
an act or avent shall bagin on tha day
the act or svent occurs.

. (b} Unless otharwisa stated, eny tima
period schaduled. undsr the Acid Rain
Program, la begin bafore ths cccurrencs
of an act or svent shali be computad so
that the period ands on the day before
tha act or avent OCGRIrI.

(c) Unlass otharwisa statad, if tha final
day of any time pariod, under ths Acid
Rain Program, falls on a weekend ora
faderal holiday, tha time period shall ba
axtanded to the next businass day.

{d) Whanaver a party or interested
persan has the right, or is requirad, ta
act under the Acid Rain Program within
‘s prescribed time period after service af
notice ar ather documsnt upen him or
her by mail, 3 days shall be added to the
prascribed time.

§72.12 Administrative Appeals.

The procadures for appeals of
decisions of the Administrator under
this part are contained in part 78 of thi
chaptar.

§72.13 Incorporation by refarence.

Tha matarials listed in this section are
incorporatad by reference in the
corresponding sections noted. These
incorporations by referance wera
approved by the Director of the Fedaral
Register in accordance with 5 U.S.C.
552{a) and 1 CFR part §1. Thesa
matarials are incorporated as they
existed on the date of approval, and a
notice of any change in these materials
will be published in the Fedaral
Ragister, Tha matarials are available for
purchase at the corresponding address
noted balow and are availabls for
inspection at the Office of tha Fadarsl
Register, 800 N, Capitol Street, NW.,
Washington, DC, at the Public
Information Reference Unit of the U.S.
EPA, 401 M Strest SW, Washingten, DC
and at the Lihrary (MD-35), U.S. EPA,
Rasearch Triangle Park, North Caralina.

{a) The following materials ars
availabla for purchase from the
following addressas: American Sociaty
for Tesling and Material {ASTM), 1916
Race Straet, Philadelphia, Pennsyivania
19103: and the Univarsity Microfilms
International 300 North Zeeb Road, Ann
Arbor, Michigan 48106.

{1} ASTM D129-91, Standard Test
Mathod for Sulfur in Petroleum
Products (General Bomb Mathad), for
§ 72.7 of this chapter.

Arrpcrmenr 4

{2} ASTM D3BA-92, Standard
Classification of Coals by Rank for §72.2
of this chapter.

{3} ASTM D396-20a, Standard

" Spacification far Fuel Oils, for §72.2 of
this chapter.

(4) ASTM D975-91, Standard
Spacification for Dissal Fual Oils, for
§72.2 of this chaptar.

(5) ASTMD1072-90, Standard Tast -
Mathod for Total Suifur in Fuel Gases,
for § 72.7 of this chaptar.

(6} ASTMD1265-52, Standard
Practice far Sampling Liquified
Patroleum {LP) Gases (Manual Msthad).
for § 72.7 of this chapter.

(7) ASTM D2622-92, Standard Tast
Mathad for Sulfur in Petroteum
Products by X-Ray Spectrometry, for

§ 72.7 of this chapter.

(8) ASTM D 405784, Standard
Practice for Manusl Sampling of
Patroaleum and Petroleum Products, for
§ 72.7 of this chaptar.

{9) ASTM D4294-90, Standard Test
Method far Sulfur in Petrolaum
Products by Energy-Dispersive X-Ray
Fluorescanca Spectroscopy, for § 72.7 of

Subpart B—Designated Representative

§72.20 Authorization and responaibliities
of the dasignated reprassntative.

{a) Except as provided under § 72.22,
sach affacted source, including all
affactad units at the source, shall have
one and only ans dasignated
reprasentative, with regard to all mattars
undsr the Acid Rain Program
cancerning the source or any affected
unit at the source.

(b} Upon recaipt by the Administrator
of s complete certificate of
representation, the designated
reprasentative of the source shall
raprasent and, by his or her actions,
inactions. or submissions, legally bind
each owner and operator of the affected
source represantad and each affected
unit at the source in ell matters
pertaining to the Acid Rain Program, not
withstanding any agreement between
the dasignated representative and such
owners and operatars. The owners and
operators shall be bound by any order
issued to the designated representative
by the Administrator, the permitting
authority, ora court.

(c) The designated representative
~ shall be selscted and act in accordanca

with the cartifications set forth in
§72.24(a) (4), {5}, (7). and {9}.

(d) No Acid Rain permit shall ha
issusd to an affected source, nor shall
any allowance transfer ba racorded for
an Allowance Tracking System account
of an affacted unit at a sourcs, until tha
Administrator has recaived a complete
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cantificate of rapreseniau’on for the
designated representative of the source
and the affectad units at the source.

§72.21- Sutynissions,

{a) Each submission under tha Acid
Rain Program shall be submitted,
signed, and cartified by the dasignated
reprasantative for all sources on behaif
of which the submission ia made.

(b} In each submission under tha Acid
Rain Program, the designated
ropresentative shall centify. by his or her
signature:

(1) The following staternent, which
shall be included verbatim in such
submission: ' am authorizad ta maka
\his submission on behalf of the ownars
and operators of the affected source or
affectad units for which the submission
is madse.”

. (2) The following statement. which
shail be included varbatim in such
cubmission: "1 certify under panalty of
taw that | havae personally examined,
and am familiar with, the statements
and information submitted in this
docurant and all its attachments. Basad

on my inquiry of those individuals with .

primary responsibility for obtaining the
information, [ certify that the statements
and information are to tha best of my

knowledge and belief trua, accurate, and

complsta, lam aware that there are
significant penaltiss for submitting falsa
staternents and information or omitting
required statements and information,
including the possibility of fine or
imprisonment.”’

) The Administrator and the
permitting suthority shall accapt or act
on a submission made on behalf of
owners or operators of an aifected
source and an affected unit only if the
submission has been made, signad. and
certified in accordance with paragraphs
(a) and (b) of this section. :

(d} (1) The designated reprasentalive
of a source shall serve notice on sach
owner and operator of the source and of
an affected unit at the sourcs:

(i) By the date of submission, of any
Acid Raint Program submissions by the
designated representative and

(ii) Within 10 business days of receipt
of a determination, of any written
datarmination by the Administrator or
the permitting authority. .

(ifi} Provided that the submission ar
dstarmination cavers the source or the

unit, :

(2) The designated represantative of 8
source shall provide each owner and
operator of &n affected unit at the source
a copy of any submission or .
determination under paragraph {d)(1} of
this section, unless the owmner or
operator exprossly waives the right to
raceive such a capy.

(8) The provisions of this section shall
apply to a submission ‘mada undar pants

73, 75, 77, and 78 ol this chapter and

under ragulations implsrsnting

_sactions 407 and 410 of the Act only if

it is made or signed. ar required ta be
made or signed in accordsnce with parts
73, 75, 77, and 78 of this chaptar and
ragulations implamanting sactions 407
and 410 of the Act, by

(i) The designated raprasentative; or

{ii) The authorized account -
reprasantative or altermate authorized

account raprasantative of s unit sccount.

§72.22 Alternats daaignuted

“representative.

{a) The certificate of rapresentation
may designata ons and only one
altarnate designated representativa. who
may act on behalf of the designated
reprasentative. The agreemant by which
the altarnate designated reprasentativa
is selacted shall include a procadurs for
tha owners and operators of the source
and affacted units at the source to
authorize the altarnate designated
raprasentative to act in lieu of the
designated representative.

(h) Upen receipt by the Administrator

of a complete certificate of
represantation that meets the
requiremants of §72.24 {including those
applicable to the altarnata dasignated
representativa), any action,
representation, or failure to act by the
alternate designated reprasentative shall
be desmed to be an action.
representation, ot faijurs to act by the
dasignated rapresentative.

(c} In tha event of & conflict, any
action takan by the designated
represantative shall take precedence
over any action taken by the alternate
designated representative if. in the
Administrator’s judgement, the actions
ars concurrent and conflicting.

(d) Except in this section, § 72.23, and
§ 72.24, whenever the term designated
representative” is used under the Acid
Rain Program, the term shall be
construad to includa the altemate
designated representative.

§72.231 Changing the deslgnated
representative, altarnats designated
repressntstive; changss in the owners and
Cperators.

(a) Changing the designated
representative. Tha designated
representativa may be changad at any
{ime upon receipt by tha Administrator
of a superseding complete certificata of
represantation. Motwithstanding any
such change, all submissicns, actions,
and inactions by the previous
designated representative prior to the
time and date when the Administrator
racoives the supersading certificate of

representation shall be binding on the
naw designatad raprﬁsamaliva and on
the owners and oparators of the source
reprasentad and the aifectad units at the
source. o '

(b} Changirig the alternate designated
representative. Tha alternate dasignatad
represantative may ba changad al any
time upon recaipt by tha Administrator
of a superseding complata cartificate of
rapeesantation. Notwithstanding any
such change, all submissions, actions.
and inactions by the previous aitarmsta
designatad representative prior to tha
time and date whan the Administrator
recaives the supersading certificats of
represantation shall be binding on the
new altarnate designsted represantative
and on tha owners and oparaters of tha
sourca represented and the affected
units at the source.

{c} Changes in the owners and
operators. (1) In tha event a naw owner
or operator of an affected source oran
affacted unit is not included in tha list
of owners and oparators submittad in
the cariificate of representation. such
naw ownar or operator shall be deemad

_to be subject to and bound by the

cortificata of representation, the
submissions, actions, and inactions of
the designated representative and any
alternative designated representative of
the source or unit, and the decisions,
actions, and inactions of the
Administrator and permitting authority,
as if the new owmnar or operator were
included in such list.

f2) Within 30 days following any
change int the owinars and operators of
an affacted unit, including the addition
of a new awner or operatar, the
designated representalive or eny
alternative designated represantative
shall submit & ravision ta the certificata
of representation amending the list of
awners and operators to include the
change.

§72.24 Cactificats of representation. .

{a) A complete certificate of
representation for a designated
rapresentative or an altsrnate designatad
representative shall include the
following elements in a format
prescribed by the Administrator:

{1} Identification of the affacted
source and sach affected unit at the
source for which tha certificate of
representation is submitted.

"2} Tha name, address, and telsphona
and facsimile numbers of the designated
representative and any alternate
designated reprasentative.

{3] A list of the owners and operatars
of the affacted source and of each
affected unit at the source and ail State
or local utility regulatory authorities
with jurisdiction over sach owner.
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{4) The following statement: "I cartify
that [ was selected as tha 'designated
reprasantativa’ or ‘alternate dasignated
roprasentative,'as appiicable, by an
agrasmant binding an the owrars and
oparators of the affsctad source and
sach affected unit at the source.”

{5) Tha following statement: I certify
that [ have given nolice of tha
agreement, salacting moe as the
‘designatad representative’ or ‘alternate
dasignated representativa,’ as applicabla
for the affected source and sach affected
unit at the sourcs identified in this
certificate of rapresentation, daily for e
periad of one weak in a nawspapsr of
ganeral circulation in the ares where the
sourca is located or in & Stata ‘
publication designed ta give genaral
public notice.” _

{6) The following statemant: *'! certify
that I have all nacessary authority to
carry but my duties and responsibilities
under the Acid Rain Program on behalf
of the owners and oparators of the
affected source and of each affected unit
at the squrce and that each such owner
and operatar shall be fully bound by my
actions, inactions, or submissions.”

(7) The following statement: “I certify
that I shail abida by any fiduciary
respansibilities imposed by the
agresement by which [ was selected as
‘designated representative’ or ‘alternate
designated representative’, as
applicable.”

g) The following statemant: "I certify
that the owners and oparators of the
affected source and of sach affectéd unit
at the source shall be bound by any
order issued to me by tha Administrator,
the parmitting authority, or a court
regarding the source or unit.”

%9) Tha following statement: *“Where
there are multiple holders of & lagal or
equitabls tille to, or a leasehold interast
in, an affected unit, or whers a utility or
industrial customer purchases power
from an affected unit under life-of-the-
unit, firm power contractual
arrangemaents. I cartify that:

(1} *I have given a written notice of
my salection as tha ‘designated
represantative’ or ‘alternate designated
representative’, as applicabls, and of tha

* agreement by which [ was salected to
sach owner and operator of the affected
source and of sach affected unit at the
source; and

(ii) “*Allowances end proceads of
transactions invelving allowances will
be deemad to be held or distributed in
proportion to each holder's legal,
equitabls, leasshald, or contractual
ressrvation or entitlement ar, if such
multipla holders have axpressly ’
provided for a diffarent distribution of
sllowances by contract, that allowancas
and the proceeds of transactions

involving allowances wiil be desmed to
be hald or distributed in accordance
with the contract.” i

{10) If there is an alternats designated
reprasantative, the following statamient:
“The agreemant by which [ was selactad
as tha alternate dasignated
reprasentative includaes a procedure for
the gwners and operators af the sourca
and affected units at the sourcs to

authorizs the altemate degignated

representative to act in lieu of the
dssignated representative.”

{11} The signature of the daesignatad
reprosentative and any altarnate
designated representative and the date
signed. o

(b} Unlesa otharwise requirad by the
Administrator or the permitting
autharity, documents of agreament or
notice raferred to in the cartificate of
reprasentation shall not be submitted to
the Administrator or the permitting
authority. Neither the Administrator nor
the parmitting authority shail be under
any obligation to review or evaluate the
sufficiency of such documents, if
submitted.

§72.25 Oblections.

(a} Oncs a complets certificate of
reprasentation has been submitted in
accordanca with § 72.24, tha
Administrator will rely on the certificate
of representation unless and until a
superseding complate certificate is
submitted to the Administrator,

{b) Except as provided in § 72.23, no
objection or ather communication
submitted to the Administrator or the
permitting authority concerning tha
authorization, or any submission, action
or inaction, of tha designatad
represantative shail affect any
submission, action, or inaction of the
designated representative, or the finality
of any decision by the Administrator or
permitting authority, under the Acid
Rain Program. In the event of such
communication, the Administrator and
the permitting authority are not required

-to stay any allowance transfer, any

submission, or the effect of any action
or inaction undar the Acid Rain
Program.

{c) Neither tha Administrator nor any
permitting autherity will adjudicate any
privats legal dispute concerning the
authorization or any submission, action,
or inaction of any designated
represantative, including private legal
disputes concerning the proceeds of
allowancs transfers.

Subpart C—Acld Raln Permit
Applications

§72.30 Raequirement ta apply.

{a) Duly to apply. Tha dasignated
reprosentetive of any sourca with an
affectad unit shall submit a completa
Acid Rain psrmit application by the
applicable deadlina in paragraphs (b}
and {c) of this secticn, and the owners
and operators of such source and any
affacted unit at the source shall not
operata the source or unit without a
permit that states its Acid Rain program
requirsmants. :

b) Deadlines. (1} Phase 1.{i) The
designetad representative shall submit a
complete Acid Rain permit appiication
governing an affected unit during Phase

[ to the Administratar on or before

February 15, 1993 for:

{A) Any source with such a unit
under § 72.6{a}{(1); and

{B) Any sourca with such a unit under
§ 72.6{a) {2} or (3) that is designated a
substitution or compensating unit in a
substitution plan or reduced utilization
plan submitted to the Administrator far
approval or conditicnal approval.

ii) Notwithstanding paragraph
{b}{1}i} of this section, ifa unit at &
source not previously permitted is

-designated a substilution or

compansating unit in a submission
raquesting revision of an existing Acid
Rain permit, the designated
representative of the unit shall submit a
complets Acid Rain permit application
on tha date that the submission

uasting the revision is made.

2} Phase [I. For any sourcs with an
existing unit undar § 72.6(a)(2), the
designatad representative shall submit a
complets Acid Rain permit application
-governing such unit during Phase I to
the permitting authority on or before
January 1, 1996.

(i) ?E:r any source with & new unit
under § 72.6{a}{3)(i}, the dasignated
representative shall submit a complete
Arcid Rain permit application govemning
such unit to the permitting authority at
least 24 months before the latar of
january 1, 2000 or tha date on which the
unit commences operation.

{ii1) For any sourcs with a unit under
§ 72.5(a)(3){ii}, the designated
representative shall submit a complets
Acid Rain permit application governing
such unit to the permitting authority st
loast 24 months bafore the latar of
january 1,2000 or the dats on which the
unit begins to serve a generator with a
nameplata capacity greater than 25

a.

(3) Acid Rain Compliance Option
Deadlines. The deadlinss for applying
for approval of any Acid Raln
compliance options shall ba the
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deadlines spacified in the relavant .
saction of subpant D of this part and in
soction 407 of the Act and regulations
implamenting section 407 of the Act.

{c) Duty to Heapply. Tha designatad
representative shall submit a complete
Acid Rain permit application for gach
source with an affected unit at laast 5

" rmonths prior ta the expiration afan
existing Acid Rain permit goveming the
unit during Phase [l or such longer time
as may be approved undsr part 70 of
this chapter that ensures that tha larm
of the axisting parmit will not expire
bafore the effective date of the parmit
for which tha application is submitted.

(d) The original and threa copies of atl
permit applications for Phase [end
whars the Administratot is the
permitting authority, for Phase 11, shall
be submitted to the EPA Regional Office
for the Ragion whare the affected source
is located. The original and three copies
of all permit applications for Phase [I,
whars tha Administrator is not the
permitling autharity, shall be submitted
1o the Stale permitting authority for the
Stats whera the affected source is
located.

§72.31  Information requirements for Acid
Rain permit nppumﬂg\na.

A complate Acid Rain permit
application shall include folHowing
elements in a format prescribed by tha
Administrator: '

{z) 1dentification of the affected
sourca for which the permit application
is submitted:

(b} Identification of each Phase f unit
at the source for which the permit
application is submitted for Phase [ or
each Phasa I unit at the source for
which the permit application is
submitted for Phasa 1l

{c) A complete compiiance plan for
each unit. in accordance with subpart D
of this part;

{d) The standard requirements under
§72.9:and

(8) If the Acid Rain parmit application
is for Phase 1l and the unit is a new unit,
tha date that the unit has commenced or
will commenca operation and the
deadline for moniter certification.

§72.32 Permit application shield and
binding stiect of permit spplication.

(a) Onca & designatad reprasentative
submits a timely and complets Acid
Rain permit application, the ownars and
operators of the affected sourcs and the
affected units covered by the parmit
application shall be deemad in
complianca with the requirement to
have an Acid Rain permit under
§ 72.9(a}2) and § 72.3G(a); provided that
any delay in issuing an Acid Rain
permit is not caused by the failure of the

designated representative to submitina
complete and timaly fashion }
supplemental information, as required
by the permitting suthority, necessary o

“issue & parmit.

(b) Prior to the sariiar of tha date on
which an Acid Rain permit is issued -
subiject to administrative ap pesl under
part 78 of this chapter or is issued as a
final agency action subjact to judicial
raview, an affected unit governed by
and operatad in accordance with the
tarms and requiremants of a timely and
complate Acid Rain psrmit application
shall be deemad to be operating in
compiiance with the Acid Rain
Program.

(CS) A complete Acid Rain permit
application shall ba binding on tha
ownaers and operators and the
designated represantative of tha affected
source and the affected units covered by
the permit application and shall ba
snforceabls as an Acid Rain permit from
the dats of submission of the parmit
application until the issuance ot denial
of an Acid Rain permit covering the
units and subjsct to administrative
appeal, where the Administrator is the
permitting authority, or the issuance or
denial of such permit as a final agency
action subject to judicial review. whers
the Slals is the permitting autharity.

§72.33 identilication of dispatch systein.

{a) Every Phasa [ unit shall ba treated
as part of a dispatch systam for purposes
of §72.92 in sccordanca with this
section.

(b)}1} The designated represantatives
of all affected units in a group of all
units and generators that are
interconnected and centrally dispatched
and that are included in the sama utility
systern, holding company, or pawear
pool, may jointly submit to the
Administrator a complete identification
of dispatch system.

{2) Except as provided in paragraphs
(d) and {f of this section. each Phase |
unit may ba listed in only one
identification of dispatch system.

(3) Any identification of dispatch
system must be filed by January 30 of
the first year for which the
identification is to be in effact.

(c) A complete identification of
dispatch system shall include the
following elements in & format
prescribed by the Administrator:

(1) The name of the dispatch system.

(2} Tha list of al} units and sulfur-free
generators in the dis stch system.

{3) The first calenadar year for which
the identification is to be in effect.

{4) The following statement: 1 cartify
that the units listed herein are and will
continue to be interconnected and
centrally dispatched, and will be treated

as & dispatch system under § 72.92, :
during the periad that this identification
of dispatch system is in affect. During
such pariod, all'information cancerning
thesa units and contained in any
submissions under § 72.92 by me and
the othor designated represantatives of
thase units shall ba consistant and shall
conform with the data in the dispatch
systam dala raports undar § 72.92(H)(2}

T'undarstand that if this requirement is
" not met, then the Administrator will

raject all such submissions and ireat
sach unit's wtility system as its dispatch
system. In such an event, will maia
the submissions requirad under § 72.92
(incleding a dispatch systam data
report), treating as tha dispatch system
the utility system of each unit that [
rapresent.”

5) The signatures of the designatad
raprasantative for sach affectad unit in
the dispatch systsm. '

{d) In order lo change & unit’s current
dispatch systam, complete

“identifications of dispatch system shall

ha submitted for the unit's current
dispatch systam and the unit's new
dispatch system, reflectin tha changs.

{e)(1) Any Phase [ unit Smt is not
listed in & completa identification of
dispatch shall treat its utility system as
its dispatch systam.

(2) During tha period that tha
identification of dispatch systam is in
affact, all information that concerns the
units in a given dispatch system and
that is contained in any submissions
under § 72.92 by designated
represantatives of these units shall be
consistent and shall conform with the
data in the dispatch systam data reports
under § 72.92{b)(2). [ this requirement
is not met, the Administrator will reject
all such submissians, and the
dasignated representatives shall make
tha submissions under § 72.92
{including the dispatch systam data
report) treating the utility system of
each unit as its dispatch system.

(0{1) Notwithstanding paragraph
{e){1) of this section or any submission
of an identification of dispatch system
undsr paragraphs {b), (c}. or (d) of this
section, the designated representative of
a Phase [ unit with two or more ownars
may petition the Administrator to treat,
as the dispatch system for an owner's
portion of the unit, the dispatch system
of anathar unit. For purpeses of
paragraphs (0{1) through {6} of this
saction, the owner's portion of the unit
shall equal the percentage of that -
owner's ownership interest in the
capacity of tha unit, :

2) The petition shall be submitted by
January 30 of the first yser for which the
dispatch systam proposed in the
petition will taka sffect. if approved.
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The patition shall include the following under §§72.91 and 72.92 treating, 8s a smissions of sulfur dioxids from tha
alemants: ' separate unit, each portion of the unit unit. The complianca plen may also

(i) The ownar's portion of the unitand  for which a pstition is approved under specify, in accordance with this subpart.
ths other owners’ portion{s} of the unit paragraph ()(3] of this saction and the ane or mors of the Acid Rain

end a demonstration that the sum of all  remaining pertion of the unit, Tha compliance aptions.
owners’ portions of the unit equals 100 reports shall include all required (ZFFOf nitrogen oxides amissicns.
percant; calculations and demonstrations, certify that the unit witl comply with
{ii) Documentaticn demonstrating that  treating sach such partion of tha unit as  the applicabls limitation astablished by
the owner's portian specified in tha a separate unit; pravided that plan . ragulations im lamenting asction 407 af
petition aquals its ownarship intarsst in  raductions shall ba treated in a mannsr the Act or shall spscify ona o mora
iha capacity of the unit: 10 be determined by the Administrater Acid Rain compliancs options, in
(it} The name of the proposed on a case-by-case basia. Tha designated acrordsnca with saction 407 of the Act
dispatch system and documantation: representatives shall demonatrate that and regulations implsmenting secticn
demonstrating that the owner's pertion  thg data in all the raports under §§72.91 4907 :
of the unit, alang with the other units and 72.92 has been proparly attributed (b} Multi-unit compliance options. (1)

A plan for 2 compliance option, under
§72.41, 72.42,72.43, or 72.44 of this
part or section 407 of the Act and
regulations implementing section 407,
that includes units at mora than cne

_ in the proposed dispatch system, ara a to or apportioned among the owners’
group of all units and genaratars thatare onions of the unit and the dispatch

interconnected and centrally dispatched systems and that thers is no ,

and that are included in the same utility |5 darcounting or doubla-counting with

systom, holding company, or powar ragard to such data.

poal. ) ) %5) In the svent that the designated affectad source shall be complete only
(iv) The following statament, signed representatives fail to makes all the if: -

by the designated raprasentatives of all ttributi i (i) Such plan is signed and certified
! S proper & utions. appomonments. E )

units in tha preposed dispatch system: hnloulations, and demonstratians, the by the designated represantativa for

sach source with an affected unit .
governed by such plan; and

(ii) A complete parmit application is
submitted covering each unit governad

“1 certify that the units n th_a‘dispatch Administrator may require that:

systam proposad in this petition ara and (i} All portians of the unit he treated
will continue to be interconnected and o part of the dispatch systam of tha unit
cantrally dispatched, and will ba treated ;1 sccordanca with paragraph (e)(1) of

as a dispatch system under § 72.92, : ; by such plan.
during the period that this petition, a3 (Lﬁi;S:‘:hair;ﬁ};nﬁigﬁg&ggn:;ﬁﬁuon of {2) A parmitting authority’s approval
approved, is in sffect.” aragraph (b} of this section; and of a plan under paragraph (b)(1) of this

FV) Tha following statement, signed by P (il?’l‘lge desisnated reprasentativas gaction that includes units in mora than
the designated representatives of all rake all suhm??sions ugdar §572.91 one State shall be final only after avery
units in all dispatch systems that will and 72.92 (including the dis atc:h‘ : permitting authority with jurisdiction
includa any portion of the unit if the s stem data report) Fn accordanca with  OVer any such unit has approvad the
patition is approved: Dun;xg the period p);ragraph (a}(f) of this paragraph and plan with the sama modifications or
that this petition, if approved, is in i ; : : conditions, if any. :

P rp any identification of dispatch system (0) Con ditiona}' ‘Approval. In the

affact, all information that concerns the :

units it any dispatch system including mﬁmd under paragraph (b) of this
m}épotrlt:on of the unal a?po_rtmm;d_ d (8) Except as exprassly provided in
undor the petition and ihat s AT e pamgraphs (0 (1) through {5) of this

in any submissians unger 33 10~ section.or the Administrator’s approval
72.92 by mo and ths other dasignate of the petition, all provisions of the
representatives of thesa units shall be Acid Rain Program applicable to an
consistent and shall conform to tha data  gfrectad source or an affected unit shall

compliance plan. the designated
raprasantative of an affected unit may
propose, in accordancs with this
subpart, any Acid Rain complianca
option for conditional approval, sxcept
s Phase [ extension plan; provider that
ant Acid Rain compliance option under
saction 407 of tha Act may Ee i

in tha dispatch system data reports : .
undar § 72.92(b}(2). | am aware of, and flﬁa%{a: S‘;BEEE: E:;tbl:gr?rﬁg:;i?tfad conditionally proposed only to the
will comply with, the requirements or approved, or reports have heen extent provided in regulations
imposed under 40 CFR 72.33(f) {4)and  ybmitted, undsr such paragraphs. im(plﬁmeniing section 407 of the Act.
(5)." Approval of a petition under such 1) Ta activate a_cqndﬁionally-
{3) The Administrator will approvein /om0 ohe shall not conatitute a approved Acid Rain compliance option,
whale, in part, or with changes or ' gatafni?mtion of the percentage the designated rapresentative shall
P 8 notify the permitting authority in

conditions, or deny the petition within ownership in a unit under any other

90 days of receipt of the petition. The s . .
Administrator will treat the petition, &3 provision of the Acid Rain Program.

writing that the conditionally-approved
compliance option will actually be

changed or conditioned upan approval,  subpart D—Acld Raln Compllance pursued beginning January 1 ofa
as smending any identification of Plan and Compilance Optlans specified year. If the conditionally
dispatch system that is submitted prior approved compliance opticn includes a
to the approval and includes any §7240 Ganeral. plan described in paragraph (b)(1) of
portion of the unit for which the {a} For each affacted unit included in  this section, tha dasignated
petition is approved. an Acid Rain permit application, a representative of each saurcs governed
(4) The designated representative for  complata compliance plan shall: by the plan shall sign and certify the
the unit for which a petition is approved {1FFQ1‘ sulfur dioxid% emissions, notification. Such notification shail ba
and the designated representatives of all certify that, as of tha allowanca transfer  subject to tha limitations on activation
other units included in all dispatch deadline, the designated representative  under subpart D of this part and -
systems that include any portion of the  will hold sllowances in the unit's regulations implementing section 407 of
unit shall submit ali annual compliance compliance subaccount (after the Act. )
cartification reports. dispatch system deductions under § 73.34(c) of this {2) Tha notificaticn under paragraph

data reports, and other reports requirsed  chapter) not lags than tha total annual (c){1) of this section shall specify the
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exclude "dasignated representative”
from the definition of "ownar or
oparator” in all casas. See id.

The Agency today reaffirms, with
some rsfinsmants, tha statutory
intarpretation set forth in the praambla.
In most casas, the responsibilities of a
designatad reprasentative will ba
narrowsr than those of an oparator.
Accordingly, basad upon commaents of
the Department of Enargy and othsrs,
EPA has dstermined that it would be

. inappropriate ta broadly sweap ali

designated represantalives inta the
definition of “'ownar or operator’ as
provided in the rulemaking proposal.

[n soma casas. howsver, the scapa of
the designated rapresentative’s
responsibilities, as provided. in the final
regulations, would in fact be
coaxtensive with thosa of an oparator,
and in those cases he or sha would still
be an oparator. As discussed halow, one
such case is where thare is a cummon
designated representative for multipla
sources lacking a common owner and
operator and participating in a
substitution plan. Thus, the definition
has been ravised to mare accurately
reflect the varied nature of the role of
designated rapresentatives under the
Acid Rain Program by effectivaly
providing that a designated
represantative is an oparator only when
his aor her dutiss and responsibilities
bring him or her within the ambit of that
term.

(3) Designated Representative

Tille IV af the Clean Air Act requires
the owners and oparators of sach
affected source to appoint a designated
representative to act as a liaison
between the source end EPA on matters
concerning the Acid Rain Program.

{a) Designated representative
requirements. (i} Universol requirement.
In the proposal, EPA required that all
sources have a designated
representative. Several commoenters
suggested that EPA eliminate tha
requirement to have a designated
representative whare thers is only one_
ownar/operator at a source. The
commenters argue that a designated
representative is not neaded in those
situations and that the certification
requiraments are unnecessary and
burdensome whare thers is & single
owner/oparator.

Responsa: The Agsncy disagrees. The
designated representative is needed to
simplify the Agency's administration of
the Acid Rain Program and to ensure the
accouniability of an owner or operator
for actions governed by tha program by,
inter afia, reducing the likelihood of
inconsistent submissions by a source. In
addition, requiring the source to interact

with the Agency exclusively through
one designated represantative will
permit the regulatsd community to
sxarcise the flaxibility in compiianca .
provided under the Acid Rain Program
whila being assured that EPA will only
act on a submissien (8.g., an allowanca
transfor} that is authorized by the
sourca, Thus, no matter how many
ownars of gperators thare ere at a
sourcs, having a singls dssignated
rapresantative will benefit bath the
razulatsd community and the Agency. -

he Agancy agreas, however, that one
of the certification requiremaects in the
proposed rules was unnecassarily
burdensoma on sourcas with single
owners and operators. For sourcas with
a single awner and operator, the Agency
has eliminated the raquirement that the
designatad rapresentativa send written
notice of tha agreemant under which he
or sha is selected to that owner and
oparator, who undoubtedly alraady
¥nows of the agresment. In the final
rutes, this requirsment only applies to
sources with multiple owners and
operatars. .

{ii) Designation by source or unit.
Several commantars objected to EFA's
proposal requiring that sach source have
only ona designatad representative.
These commenters argued that the
language in sections 408(a) and 402{26)
of the Act spacify that designated
reprasentatives should ba appointed by
unit. The commenters also claimad that
units. not sources are accountable for
allowarica transactions, compliance
plans, monitoring reports, and axcess
amission penalties.

Respanse: The Agancy agrees that
maost compliance requirements undar
the Acid Rain Program are imposed on
a unit, rathar than a sourcs, basis.
Nonathelass, the Agency beliaves that it
is appropriate to require one designated
representative per source. While units at
# source may have somae different
ownaers and operatars, there is generally
one oparator who coordinates
operations of all the unils and whose
decisions concerning one unit may have
consaquencss for the operation of other
units. The requiremant of a singls
designated representative per source
reflacts this operating reality. If units at
a source were (o have diffarent
designated reprasentatives, the
designated representative of a unit that
was out of compliance might claim that
the vialation was caused by actions at
another unit, whosa seperate designated
rapresantative might dispute the claim.
The Agsncy does nat beliave that it
should becoma involved in thesa kinds
of disputes among units when it
assasses compliance with the Acid Rain
Program. Therefore, the Agency is

raquiring that only one designated
rapresentativa be cartifiad per sourca.
Undar this appreach, the designatad
rapreasentativa will resolve such
disputad-and will balanca the nesda of
all of the units at the source in ordar to
facilitate complianca by all unita
whansvar possibla. This also minimizes
{tha possibility of inconsistant
submissians caricerning tha diffarent
uniis at the sourca. '

{ifi} Daily notice requirement. Soma
commanters objected to tha requiremant
that the designated representative give
daily natice for two weeks by
publicatian in a journal of national and
general circulation of thae agreament by
the owners and operators appointing
him or her, particularly where there is
only a single owner ar operator.

Rasponse:-Deapite these commaents,
the Agency balieves that this
requirament is necessary to ensurs that
all persons that might considar
thamselves to be owners and oparators
of & source have the opportunity to learn
of tha salsction of the designatad
representative. Without public notica,
only those persans whom tha
designated representative baliaves ara
awners or operators will get notice of
the selection, i.e., through written notice
by the designated representative. In
order to reduca the potential cost of
providing publie netica, tha Agency
modifiad tha rula to requirs notica for
7 days in a newspaper of general
circulation in the area whers tha sourcs
is Jocated or in a Stata publication
designed to giva general notica. The
provisions concarning tha type of
publications to be used parsllel certain
public notica requirements in 40 CFR
part 70. The Agency believes that, in
tight of the significant financial
consequences potentially at stake in the
selaection of a designatad represantative,
this requirement is not unduly
burdensoms.

(b} Designated representative’s
responsibilities. Several commenters
suggested that EPA allow sources to
delegata responsibility for non-
allowanca related submissions to a
responsible official of the company,
rather than requiring the designated
representative to make all submissions
undsr the Acid Rain Program. The
commenters argued that this would
provide them with more flaxibility and
would ansure the integrity of the
submissions, by allowing the sourca to
dalegate responsibility to someana with
personal knowledge about the particular -
information.

Response: The Agency has attampted
to provide sources with maximum
flexibility in the Acid Rain Program
while snsuring accountability, but does
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not agree that submissions may be made
hy somaone other than the dasignated
rapresantative without adversaly
affacting the intsgrity of the prograrm.
{Indar saction 402(25} of the Act, the -
designatad representative reprosents tha
awners and operators in malters undsr
\he Acid Rain Program concerning the
sourca, and. as discussad above, thers
are imporiant reasons for limiting each
source to a-single representstive.
[nterposing another person betwsen him
or her and the Agency would dilute his
or har responsibility and in affact creats
multipla designated reprasentatives for
a source. Furthar, by leaving the
respansibility to maka submissions with
the designatad representative, the final
ntle has tha salutary effect of making it
clear that the designated represantative
chould be awars of all submissians and.
hefore submitting them., should inquire
of parsans with parsonal knowledge of
tha information in those submissions.
Within thesa paramaters the dasignated
reprasentative has flexibility to dalegate
duties (such as the preparation of _
submissions). Howaver, under the final
rule, the designated representative
retains responsibility under the program
for, and must sign and certify, all
submissions.

{c} Minority ownership issues. {i)
Unanimous agreement on selection of
designated representative. The Agency
received numerous commaents on
whathar the dasignated represantative
should be salacted by unanimous
agreement of all of the owners and
operators. Opponents of that approach
claim that requiring unanimous consent
would result in EPA improperly
intarfering in existing commercial
relationships and contracts. These
commenters believe that existing
contractual agreemants provide the
means of resolving potential
disagreamants among multiple owners
of & unit and that it would be counter-
productive o require unanimous
consent because it would spmbroil EPA
in commercial disputes and, contrary ta
EPA policy. would supersede existing
agreemants i1t SOmA C2sAS.

Othar cemmenters claim that
requiring unanimous agreement is
necessary to protect minarity owners
from “tyranny of the majority.”
Minaority owners are concerned that
thay will be frozen oul of the choice of
the designatad representative, who will
then have control over allowances that
belong in part to the minority owners
and who will exarcise this control ina
manner advarsa to the interests of the
minority owners. Minority owners ara
also cancerned that the designated
representative will be chosen over their
obijections and that the actions of the

designated representative, over which
thay have no control, will rasult in
noncompliancs for which ths minority
owners will ba liabla.

Responsa: The Agancy does not
balisve that it should require the
designatad representativa 1o be certified
by unanimous consent. Titla IV doss not
axplicitly authorize EPA to imposa such
a raquirament, EPA doas not believe
that it should alter existing commercial
arrangements absent axprosa i
authorization from Congrass 1o do so.
{Soma existing agreements among
source owners, of course, may require
unanimous consant), EPA’s position is
consistent with the approach taken in
the Sanford amendment, which
included what becams sactions 402(26)

. {designated raprasentative definitien)

and 408(i) of the Act and which was
aimed at “ansurfing} that the pxisting

rolationship between the various parties:

with legal interests in an affacted unit
are [sicl prasarvad." (135 Cong. Rec.
53378, daily ed., March 28, 1990
{Senator Sanford}). In addition.
requiring unanimous consent of all
owners could give leverage to
dissidants, allowing them to force
majority owners into unreasonable.
concessions (which may or may not ba
related to the Acid Rain Program)
simply to remove the objections.

{i1} Unanimous agreement on
allowance decisions. Several of the
commaenters who supported unanimous
consent in choosing lhe designataed
represantative racommended that, ata
minimum. EPA require that co-owners
of a unit explicitly discuss and decide
how to hold, usa, and distributa
allowances or apportion liabilities that
might be incurred by the source. Thesa
commenters claimed that pxisting
agreaments, negotiated before
allowances wera created, do not confar
adequate authority on the designated
reprasentative to handle allowances.
Thesa commenters assert that the
Sanford amendment was designed to
pratect minority ownars and that, under
it, only & unanimous, new agresment,
negotialed axpressly to reallocate
allowances, should be allowed to
ovarrida the provision in saction 408(i)
that allowances otherwise be hald and
distributad in sccordance with the
ownership interssts in tha unit.

Response: The Agancy agreas that

saction 408{i} was introduced to pmvida-

protection for minarity owners without
burdening EPA “with the rasponsibility
of using scarca rasources to rigorously
examine the relationship between
various parties whenaver thers are
multiple holders in 2 unit.'” (136 Cong.
Rec. $3379, daily ed., March 2B, 1990
(Senator Sanford)). Since the section

408(i} protections are to be appliad by
tha parties and, if necessary, ths courts,
the Agency has decided not ta go
bayond tha specific requirsments af
saction 408(i). instead, the final rules
incorporate Lhe slatutory languags .
requiring allowances to be distributad in
proportion o legal, aquitabla, laazehald,
or contractuel reservation ot sntitlemant
in the absence of a contract axprassly
praviding for a differant distribution.
EPA will leava it to the parties involved
to apply this provision and datermine
whather and undaer what circumstancas
a unanimous, new agreament is
appropriate. The Agency baliavas that
this approach gives minerity owners the
protection that they wers granted in the
Act, while preventing EPA from
hecoming ambroiled in ownarship
disputes,

{tii} Limiting designated
representative’s discretion. Several
commenters also suggested limiting the
discration of the designated
representative in ¢ertain matters in
arder to protect minarity ownet
interests. For exampia, commentars
suggested that EPA: Require an agency
ralationship to be astablished between
the dasignated representative and &ll co-
owners: limit the ability of the
designated represanlativa lo use
allowances balonging to the joint
gwnars ot to sell allowances without
exprass autharization from co-owners:
requira ca-owners to anter inte
agreaments concaming the holding and
distribution of alloweances: and take a
mare active role in aversight of the
actions of tha dssignated rapresentative.

Response: The Agency has rejected
these suggestions because thay would
require EPA to review and alter axisting
commercial arrangements, and overses
naw arrangements, in the utility
industry, a role for which EPA has
neithar the necessary axpertise nor
exprass statutory authority. The
Agency's approach concerning section
408(i) of the Act preserves the minority
owner protection granted undar the Act.

{iv} Fg'eezing allowance accounts, EPA
asked for comment on whaether it should
traaze ailowanca accounts in tha event
of a disputa over the actions of the
designated representative. Numerous
commenters objected to EPA’S proposal
not to freeze allowancas, claiming that
a freaze would better protect against tha
trading of co-owner’s allowances
without their express autharization end
wauld furthar ensura compliance, Other
commenters supported EPA's proposed
approach of not freazing allowsnces

* becausa it avoids having EPA become

ambroiled in private disputes among
joint owners: These commaentars believe

that aggrieved multiple owners have
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adsquate protection through their
commercial agreaments and through the
cours.

Response: The Agency has decided
not te includs in the final cule any
provision raguiring the freezing of
allowance nccounts in the svent af an
allowance disputs. The Agency baliaves
that such a pravision would undarmina
the functioning of the allowanca market,
which dapends on the sbility of third
partias to raly on tha full effectiveness
of tha recardation of an allowance
transfer.

Freezing accounts automatically
whenever any owmer or oparator
claimed thets was an allowance dispute
would be sxtramaly disruptive ta thes
silowence market. Allowancae trading

could be disrupted frequently and at

"any time, Any majority or minarity

owner or opearator could use such
“'claims" 1o force unabla concassions.
Praoviding for routine freezing of
accounts whare a claimed dispute sesms
meritarious would require EPA to
avaluate the marits of disputes. Such
routine evaluation of disputes is beyond
tha expertisa of tha Agency. o

However, in § 72.4 of the final ruls,
the Agency resarves tha right to take
action (e.g.. with regard to tha
Allowance Tracking System) in )
axtraordinary circumstances that requirse
action to ensure tha ordarly and
compstitive functioning of the
ailowance system. In addition. of
course, partiss may obtain injunctive
ralief, where appropriate. from the
courts.

{v) Liability of owners and operators.
Many tommanters chjected to
provisions in tha proposed rule that
imposed liability on all owners and
operators of 8 sowrce or unit for
vialations of titla IV of the Act and the
regulations. The commentars pointed to
languaga in the proposal concerning
joint and saverarliabilily for owners and
operstars for violations of title IV
requirements. They argusd that the Act
does not give tha Agancy authority to
impose joint and saveral liability. In
addition, commenters also objectad to
the preambla discussion of sharsed
ligbility &= an attempt to imposa joint
and severai liability without authority.

In particular, the commenters argued
that undertitla [V, liability for
violaticns could oaly arise for persons
who exercised operatione] contral over
the affectad source or unit. Many utility
units subject to Acid Rain Program
requirsments are owned by several
entities, some of which possess minority
ownership interasts in the unit ar
source. They argue that existing
contractual arrangements often cede
responsibility for sperational control,

including campliance with
antvizonmental iaws, to the majority
owners. Dua to thasa pra-existing
conlractual arrangements, CoMmMmenters
contand they lack any opsraticnal
control sufficiant to axert any influance
on complianca with title IV
raquirements, [n addition, commentsrs
claimad tha Agancy unlawfully relisd
on saction 408{1) of the Act to impoas

" responsibility for complience with titla

IV requirsments on minority ewners.
Thaese commenters suggestad tat EPA
shauld emend the proposal to sxempt
minerity owners from liability.
Respanse: The Agency doss not agres
that tha final rule should axamgt
minority owners from liability but does
agree that all pravisions in the proposal
that expressly establish joint and several
liability on the awners and operators of
an affectsd source or affactad unit
should be removad. The question of the

liability of a specific owner and operator”’

is best left to case-by-case detarmination
in the context of enforcemant against
specific violations, rather than being
resolved in the abstract in a rulemaking.

On ona hand, various sections of title
IV impose abligations on owners and
operators withaut distinguishing
betwean majority and minority ownaers
ar owners that are not oparators. {See
sactions 408({h), 409(f), 411, and 412{e)
of the Act), Maraover, by virtus of an
ownership intarest in a business or
property, an awner may exercise
infliance over operation of a facility
and help foster compliance with
environmental laws. This may be trus
aven if the owner cannot exercise
unilateral suthority or significant
control over operations, It is important
to sncourage oversight of activitias at
ona's business or property and
discourage tacit approval ar willful
ignorance of illegel activities that
thresten the environment.

On the other hand. the Agency does -
not blindly enforce against all parties
ragardless of their level of awarenass,
control, and responsibility for violations
of tha Act. EPA focuses enforcement
afforts on thosa parties most truly
culpable for violations. EPA and the
courts look to the culpability of partias
in datermining liebility and assessing
civil panaltiss,

The Agency. therefore, has removed
fram the final rule language that
axpressly imposes joint and several

 lisbility on all ewners and aperators and -

is leaving tha question of liability ta
case-by-case determination in
proceedings before the Agency and,
ultimataly, the courts.

{vi} Liability of designated
representative. Several commenters
expressed concern that a designated

rapresantative would ba liehls, undar
the proposal, for viclations by owners
and oparators. ’
Respense: As & general matter, EPA
sxpects that its civil and administrative
snforcement actions undar the Acid
Rain Program usually wiil focus en the
owmers and operators of affectad units
that do not adhare to smission
limitation requiremants under the
program (sections 404 and 405 of tha
Act), Dasignated representatives also

"hava responsibilitias under the Act and

would bae liabla for violationa of those

" ‘rasponsihilities. The Act, at section

402(25), definés the designated
reprasentative as a responasible person
guthorizad by the owner or opsrator to
rapresant the owner or operator as Lo
certain mattars, including, for example,
holding and transfar of allowances
{section 403) and submission of and
compliance with parmits and
compliance plans and related
documents {sections 408{c)(1} and 408
(h)(1n.

It {s EPA’s statutory interpratation
that a designated represantative i not
liable for acts or omissions that are nat
within the scope of his responaibility as
designated representativa, Under tha
Act, ownars and operators shall be fully
liabla for the emission limitations
(sections 404(a} and 405(a)) and
monitaring requifementa {section 412)
for an affectad unit and are responsibla
for operating the unit in compliance
with thoss requirements. A designatad
reprasantative would nat be subject to
liability far a unit’s noncompliance with
those requirements, except to the extant
that the designated representative is an
ownar, an aoperator, or has control over
the operation of the affected unit, or has
been authorized by the owner or
operator to ensura compliance with
those provisions. Accordingly, where a
particular violation resulted from acts or
omissions that are within the scope of
tha designated representative’s
rasponsibilities, ha will be subject to
liability for that violation.

{4) Phase I Substitution Plans (Subpart
[3)]

Section 72.41 of this regulation
implements section 404 (b) and {c) of
the Act, which give the designated
represantative the option of submitting
a substitution plan. Undar a substitution
plan, the designated representatve of a
Phase [ unit identifies affected units
{1.8.. Phase Il units) that would not
otharwise ba subject to Phase [
requirements and requests that thay
hacome Phase [ units subject to thasa
requirements. Since the substitution
units will then racsive allowances in

Phasa I, this approach may enabla the
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lhe Agency would focus is enforcement

gn the compensating unit.

g. Submissions. Section 72.9{a) would
require that all non-electronic written
Acid Ruin program submissions be

- delivered by ceriified mail. The certified

mail requirement ia to ensure that an
independent third perty would have.a
record to verlfy the transmittal. Under
this provision. submissions could be
sent by traditional forms of postal
delivery (e.g.. U.S. Postal Service) as

well as by private delivery services,

provided the service maintains an
independent record of detivery
verification. _

Reservation of Other Federal and
State Autharities. Consistent with
sections 403{f} and 413 of the Act.
subpart A would also reserve State and
Federal air quaiity authorities and
requirements under other provisions of
the Act, including section 118, This
reservation is intended lo ensure that
nothing in the Acid Rain program.
including an Acid Rain program permit
provision. would excusa the source's
ohligation to comply with ather. more
stringent. requirements. for example, is
a State implementation plan. In
uddition, subpart A clarifiea that the
pravisiens of title [V and the Acid Rain
program rules are in addition to the
Agency's authorities under other
provisions of the Act.

C. Designated Representative
1. Role and Certification Requirement

Subpart B of today's propasal governs
the process for certifying, and the duties
of. the designated represeniative. As a
prerequisite to obtaining e permit.
saction 408(i} of the Act requires that a
designated representative for the
owners and operators of each affected
unit at the affected source file a
certificate of representation with regard
to Acid Rain matters. In addition.
section 408 (¢)(1) and {d}{2] require the
designated representative for the
affected source to submit the source's
permit epplications. Under subpart B, ne
more than one desigmited represextative
miist be certified for each affected
source. The designated representative
would represent the owners and
operators of each affected unit at the
affected source, as well as the owners
and operators of the sifected source as a
whole, in matlers periaining to the Acid
Rain program including: each affected
unit's and source's submission of and
compliance with Acid Bain permits,
permit applications, and compliance
plans; and the holding. transfer and
dispasition of allowances for each
affected unit at the affected source.
These dnties are consistent with the

provisions of title IV, which require that
the owners and operatoss of affected
units act thraugit 8 “designated
representative” with respect la aucn
matlers.

The proposed rule interprets the

 statulory authanties. responsibilities.

and duties of the designated
representative as establishing a specific
¢ategory of “operalor” role. Under this
reading. provisions of the statute

requiring & common “awner or operator’”

{e.g., substitution plans. NO, averaging)
wauld be satisfied by having a common
designated representative. This would
be consistent with the traditionally
broad interpretation of the term
“gperator’” under the Clean Air Act.
which has included any “person” acting
in a supervisory or control authority
{e.g., site supervisors, plant managers.
operating comparties}. The
intterpretation proposed today would
not, however, alter the fact that the
designated representative’s supervisory
2nd control authorities are both specific
in purpose and fduciary nature. The
designated repregentative would. thus,
not be required by this interpretation to
have any additional suthorities or duties
not contemplated by the statute and’
today’s propesed rules {e.g.. the
designated representative could. but
would not have to be, the plant
manager). An allemative reading of the
statutory language periaining to the
roles and functions of the “designated
representative” would be that &
designated representatve ig not hy
definition a type of “operatar”. Under
this reading, the pravisions in the statute
requiring commen ownership or
operation could not be satinfied merely
by having a common designated
representativa (unlesa. the designated.
representative was &lso an owner or
operator of both units.] EPA requests
comment on these altemative
interpretations of the relationship of
“designated representative” to
“operator”. In rddition. the rule provides
that the designaled representative
would be deemed to be the “responsible
official” for an affected source with
regard ta Acid Rain permifting under
title V and 40 CFR parts 70 and 71. (This
provigion should nat be confused with
the use of the lerm “responsible official”
as proposed o May 23, 1961 in 40 CER
part 73. subpart E. and new subpart F.

" The Agency intends to preverrt gny

confusion in this regard by changing aoy
referanca te “responsible official” in 40
CFR part 73, subpart E and new subpart
F to “certifying offical”* whemr
promulgating that role in final form.]
The rote of the designated
representative ig of critical importance

1o the functioning of the program. By
proposing to-require all owners and
operators of an aifected source and of
each affected unil at a source to interact
with the Agency exclusively through one
designated representative, the proposed
rule would afford the regulated
community maximum {lexibility in
corapliance planaing. and ensure the
smopoth functioning of the allowaace
system. Al the same time. the proposed
approach wauld simplify the Agency’s
administration of the program and
ensure source accauntability.

The Agency recognizes that the.
designated representative cannol
always be available ta perforzx his or
her duties (e.g- due lo illness).
Therefore, the rule proposes to allow the
awners and operators of en affected.
source to appoint an alternate
designated representative la act on
behalf of the designated representative
when the designated representative is
unavailable. The certificate of
represeniation required to be submitted -
by the deaignated representative under
subpart B must specify the name and
other information identifying the
alternaie designated representative
selected, and the aiternate muet sign the
certificate. The rule specifies that in the
event of concurrent and conilicting .
actiona by the designated representative
and the alternate, the Admimnistrator
shall deem the action of the designated
repredentative as superseding, The rule
also specifies how the alternatercan be
changed. Thus, unless expreasby
provided to the contrary, whenever the
term “designated representative” is used
in the rule, it should be read ta apply to
the alternate designaled represamtative.
if any, included ir the certificate of
representation.. -

The proposal would ensurm that the
Agency or State permitting authority
could rely on subnssions centified by
the designated representative: without
having to entertair or eveluate
alternative submissions by irdividual
owners or operators of the same unit or
10 seek separate concurrences by
individual owners or opsraiors. This
approach should ensure a streamlined
and expeditious permitting process and
aliminate the need for lengthy inquides:
into unit ownership before = parmit
could be issued. Similarly. participants
in the allowance market woald be able
to rely on representations mada by the
designated representative acting in that
capacity. without being forced tor consnlt
with the multiple owners of the unit.
Instrumental to this is EPA's propoeal tor
treat all submissions by the desigrated:
representative es.binding.on each owner

and operator.
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= Owner/Operator Liability

As a result of the binding authority of
the designated regresentative, subpart g
states that the desigrated representative
sad the muitipte owners and operators
of an affected source or affected unit
would share liability for any violation
by the source or unil of, or any failure
Ly the sourca or unit to comply with, the
requirements of title 1V. In certifying an
alfected source's permit application, the
designated representative and the
owners and operators of the affected
source and of each affected unit at the -
source would be bound to comply with”
ils terms. and would be responsible for
ensuring the affected source’s and unil's
compliance with those terma.

The definition of “designated
representative” in § 72.2 would clarify
that the representative must be & natural
person. EPA considersd whether to
allow the designated representative to
be a corporate entity rather than a
natural person. Such an approach .
wauld. however, create a greater risk of
disputes regarding representation and
was. thus, rejected. :

The requirement that the designated
representative be a natural person
would not result in pecsonal liability.on
the partof the designated representative
in the absence of any criminal
wrongdoing. Nor would EPA’s proposal
interfere with or limit any private
indemnification agreements between the
designated representative and the
spurce’s owners and operators to
financially protect the individual
representative in the event of 8
violation. Thus, the designated
representative could. for example. be a
corporate officer acting in his or her
official capacity, risking no more
personal liability then would any other
officer or operator of the affected
source.

in designating & representalive to act
on their behalf, an affected source’s or
unit's owners and operators would bind
themselves to camply with the terms of
any submissions made by the - - s
designated representative. and ta the~
actions undertaken by the-designated
representative, thus,-creating shared .
liability for each end all. This, together
with the liability created by the
designated representative’s. -
certifications; would enable EPA to hold
the designsated representatives. the
owners, and the operators accountable
for compliance problems at the affected -
unit ar source. without having to first
demonsirate s proper allocation of
responsibility smong the multiple
owners and operators, or between the
owners, operators, and the designated
representative. The burden of allocating-

responsibitity lor nancorapliance among
multiple owners and operators would be
a private matter lo be resclved by the
interested parties without implicating
EPA or any othec regulalory authority.

3. Designated Representative. Mulliple
Unit Permits. and Multiple Source
Compliance Options a

a. Multi-unit sources. Since permits
would be issued to each alfected source.
and alfected sources typically will have
more than one affected unit, the rule
propoaes that thera be one designated
representalive cectified for each affected
source. Thus. even thaugh awnership of
multiple units at an affected source
might vary, the important programmalic
need of dealing with one representative
for the affected source would be -

preserved, The owners and operators of -

any one affected unit atan affected
source would not, however, be liable far
vialations of the title [V requirements by
anather affected unit at the same

“affected source in which they had no

ownership or operator intecest merely
because the two units shared the ssme
designated representative. Multl-unit -
liability would oaly be invalved to the
extent the lwo units were governed by a
multi-unit compliance plan that was
violated. or if the violdtion was of »
source requirement (such as the

requirement to submit a complete f)emiit‘

application in a timely manner).

b Multi-source plans. As is provided

in subparts C and D, the rule proposes.
consistent with title IV, to authorize
Acid Rain compliance options involving
atfected units located at more than one
affected source. These include
substitution plans. Phase [ extension
plans, reduced utilization plans, and
nitrogen oxides averaging plans. For
multipie sources electing any such-
option, each source’s permit application
and permit would have to include a copy
aof the cross-referencing compliance
plan. - . s

Except in the cage of aubstitution
plans and nitrogen oxides averaging
plads, where the Act expreasly requires
common control or ownership of the -

affected units involved. EPA proposes to

not require a single designated:
represantative for purposes of the multi-
ustit compliance options authorized by
subpart D, except when the affected” -
units are located at the same affected -
source. Instead, the proposal would ™
require that anpy multi-unit plan
involving units located at different
gources be jointly certified by the
respective desigmated representatives
for each source involved. Such
certification would bind the individual
owners and operators of all units

governed by the plan. which would

hare responsibility for complying with
the plan. The proposed role of the
designated representative would make it
possible for EPA to apprave virtually
any vartation of multi-unit compliance
aptions, thus, alfarding sources greater
flexibilily in achieving compliance.

Ry requiring that all owners and
operators of all the units subject.to &
multi-unit/multi-source compliance
option be bound by their dasignaled
representatives’ joint submissign. and
that they share lahility for ensuring the
compliance of each unit subject to the
plan, EPA would be shielded from
defenses and disputes between and
amang multiple owners or operators
congerning compliance plans and
responsibilily for any non-compliance.
Without these safeguards, EPA would
inevitably have to resolve petentially
lengthy disputes between muftiple
owners or operators conceming their
separate lability before jssuing a permit
or enforcing viotations of program
requirements. This would make it
virtually Impossible {or EPA to authorize
some of the more flexible compliance
options (e.g. nitrogen oxides.averaging -
plans which did not specify each- .
individual unit's emissions limitatiom,
but simply imposed a weighted-average
emissions limitation for all unils covered
by the plan). Such disputes would erect
unacceplable barriers to EBA's ability to
enforce the Act's requirements. which.
in turn. would preclude the flexibility
proposed to be authorized for approval
of multi-unit compliance plans. ‘

4. Certificates of Representation

Subpart B of the proposed rule would
require the designated representative to.
submit a certificate of representation
stating. among ather things. that he or
she was selected by an agreement
binding on all the owners and operators
of the affected units at the source: and,
as provided in section 408(i), that - .
allowances and their proceeds will be
deemed to be held for an affected unit
according to each owner's respective
{nterest in the unit or.pursuant-to an - -
agreement entered into by each owner
of the unit providing otherwise. in

- additlon. the rule proposes that the-

terma of the certificate af representatior

" would be deemed to be incarporated

into each Acid Rain program-submission
made by the designated representative.
This is essenlial to establish each ~
element of the designatled T
representative’s authority to bind each
owner and operator to subsequent
submissions. ‘ LT
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5. [ssues Concerning Repregentation

4. Binding upreement of
roprasnntat:'uh. The Agency cousidered
several approaches concerning what
would be minimally necessary for
inclusion in a certificate of
representation te eslablish the
represenlative retatianship. The rule
would require that the designated
regresentative be selected by an
agreement hinding on all the pwners
and operatars of each affected unit at
the alfecled source. The Agency
considered whether ta require the
“unanimous consent” of the owners and
operators fora designated
representative lo be certified. Although
{he owners and operators of affected
sources would be left free by loday’s
proposal to privately agree on such a
unanimity requirement. the Agency does
not believe rhat it weould be appropriate
to prescribe the decision-making
procedures that multiple owners would
have to follow in selecting a
repezsentative. EPA seeks to avoid any
requicement that would inadvertently
alter the traditional business dealings
within the utility industry. Since a
source would not be able to obtain a
permit or engage in allowance
transactiona until it had a designated
representative. requiring “unanimtous”
agreement would give leverage to
dissidents that they might not otherwise
have, allowing them to {orce mejority
owners and aperators into unreasonahle
concessions simply o remove
ohjections. Today's proposal would
affard various ownership interests na
less protection than they have under
existing agreements.

b. Binding ogreement regarding the

" holding and distribution of
allowances—unanimity issue. Pursuant
to section 408ti) of the Act, § 72.20({b}(8)
of todayv's proposal also requires that, in
the case of a unit with multiple owners.
the designated representative certify
that allowances will be deemad to be
heid. and that the proceeds of allowance
transactions wiil be distributed either
(1} in accordance with the respective
ownership interests, or {2} if the multiple
owners have expreasiy agreed ta a
different distribution of allowances by
_contract. in accordance with that
express agreement. Today's proposal
specifies that the express contractual
agreement providing for a differunt
distributian of allowances and
allowance transaction proceeds must be
hinding on each and every owner of the
unit,

EPA seska comment on whether the
rule should also require that the
allowance distribution contract be
based on a “unanimous” agreement

hetween muitiple owners. Althongit the
statute does not expressty provide [or
such an approach, some fammenlors -
helieve that one of the slatulary
purposes of Seclian 408(iYis to override
exisling coniraclual arrangements
between cwnerx af a unit to ensure that
rinarity interasts arz protected. Under
{hat interpretation, existing commercial
arrangements regarding how future
agreemesis should be reached would be
superseded. For example, & carpnrale
relationship might call for majority vate
of the Board of Directors on future
agreements, another business’
relationship might call for arbitration.
and yet another might have given all
authority of a businesa’s hotdings to a
general pariner. a lessee, or 3 trustee. (o
addition, a Federally imposed
“unanimity” requirement could impose &
potential chilling eifect on the
designated representative’s actinns.

c. Changing the designated
rep."eseman've/object."ons. Yhe proposal
also stipulates the procedures for
changing the designated representative.
and that EPA wouid not become

- involved in private disputes among

multiple owners or aperators. nor
“freeze’ allowance accounts or
otherwise stop dealing with the
designated representative. even if
natified of an objection concerning the
actions of the designated representative.

. This approach would oot alter private

commercial relationships among
multiple owners and operators.
Furthermore, aggrieved multiple owners
and operators would have adequate
protection throngh their commercial
agreements and through \he cousts. if
necessary. to obtain injunctive ot
monetary relief in the resalulion of
private ownership dispules. Under the
proposed rule the ownera and operators
could replace a designated.
reprezentative whe was not acting in
accordance wilh the agreement of
representation. [n addition, if the
owners and operators no longer agreed
to be represented by the tJeaignated
representative, and the designated
representative knew this, the designated
representalive would no longer Le able
to truthfully certify in subsequent
submissions to the Agency that he or
she was duly authorized. Thus. the
Agency does not believe that a
unilaieral decision: by the Agency (0
freeze silowance accounts is the
appropeiate remedy to protect the rights
of ownera.

EPA also believes that freezing
allowance accounts weuld undermine
the functioning of the ailowance market.
The sllawance market depends on the
ahility of third parties to rety en the full

~[[activeness of the recordation of an
aliowance transfer. A rule that
subjected transiers to the oassibifity
that they might be canceled .
administratively. even aiter recordation.
would inlroduce uncertzinties. Thesz
uncentainlies could impair the eificiency

" of the market by etther inhibiting

aclivity or impasing additional
lransaction coats incurred in an effort
guard against such uncertainties.
Gecond. il the mere filing of an ohjaction
farced EPA {o suspend recordation of
transfers 1o or fromy the account, ]
uynwarranted objections couid intraduce
disorder into the market or force
legitimate designated representatives (o
make unreasonable concessions to )
satis{y objections. however .
unwarranted. EPA, a5 an environmental
regulatory agency. is not in a position to
judge the legitimacy of an objection, s0
the Agency could net affectively guard
againat unwarranted objections.

The proposal would. however, protect
the interesis of minorily owners. Though
designated representatives could be
selected by simple majority vote, if that
iz'in accordance with the procedure
agreed to by multiple owners and
operators for making such decisions. the
designated representative wauld be
required to certify that he or she was
acting with full autherily with every
submission to EPA or the permitting
authority. if such a certification proved
to be unlree—either because an
objection from an owner ot aperator
wags pending. or hecause the action
violated the rules of the multiple owners
and operators agreement for authorizing
designated representative actions or for
apportioning the allowances among
multiple owners—the designated
representative would be guilty of
making a false certificalion and risk
civit and possibly criminal sanctions
under the Act. This affords owners and

* operators substantial leverage for

ensuring that the actions of the
designated representative sre in-
accordance with the fiduciary role
established by the law-

0. Acid Hain Permit A pplications and
Compliance Plans

Section 408(a) of the Acl specifiea that
the program be implemented through
permits issued to affected sources in
accordance with titles IV and V. which
in turn provide that it is illegal for a
source to operate without 2 permit.
Caonsistent with ather environmental
permit programs. such as the Natlonal
Poliutant Discharge Elimination System
(NPDES] under the Clesn Waler Act. the
Resource Conservation and Recovery
Act {RCRAY). and as provided by title V
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ACID RAIN ENFORCEMENT

INTRODUCTION

[n addition to dramatically e‘(pandmg the nature and scope of recu[atlon, the Clean
Air Act Amendments of 1990 significantly toughen EPA’s enforcement authority and the
consequences of noncompliance. Utilities operatmg affected units without adequate ‘ -
allowances face not only a specific "excess emissions penalty” of §2, 000 per ton, but also a

potential $25.000 fine for each missing allowance for each day that it is missing. Thus,a

unit which fails to obtain 1,000 allowances for 100 days would owe $2,000,000 in excess

emissions penalties (1,000 allowances multiplied by $2,000) plus up to $2.5 million in
ordinary civil penalties for each of the 1,000 missing allowances (100 days muItlphed by

$25,000) or a grand total of 32.502 billion in excess emissions and civil penalties.

Obviously, EPA has never in the history of its enforcement program recovered
anywhere near what it is theoretically entitled to recover under the statute, and this
nightmare scenario where the Agency adds ordinary penalties to excess emissions penaltxes
will occur only in the worst cases. Nevertheless, these absurd calculations illustrate just
how potentially serious a failure to obtain adequate aIIowaﬁces can be. And, of course,
operating without enough allowances is only one potential violation utilities risk under the
new law and its implementing regulations. Failing to operaie continuous emissions
monitoring equipment, exceeding emissions limits on regulated pollutants, and failing to
complete paperwork in a timely fashion can also trigger the assessment of penalties, either
by EPA in an administrative proceeding or by a federal court judge in a civil judicial action
brought by the Department of Justice.

Accompanying these new civil penalties authorities are criminal penalties for both
deliberate and negligent violations. Any person who "knowingly” violates any requirement |
or prohibition commits a felony punishable by five years in prison, plus a fine. Second-time
violators of this and all other criminal provisions face maximum punishment of twice these
terms and amounts. Any person who "knowingly” makes a false statement, fails to notify or
report as required, or falsifies or tarmpers with a monitoring device commits a felony '
punishable by two years in prison, plus a fine. Knowingly failing to pay any fee imposed by -
the Act carries a one year jail term, plus a fine. Negligently releasing a hazardous air
pollutant that places another person in imminent danger of death or serious bodily injury

carries a one year term, but knowingly committing the same offense is punishable by 135
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years in prison, plus a fine. Note that accidental releases into the air of chemicals such as
chlorine, even if they occur because cylinders holding the chemical explode and ngt as a
result of the operation of a stationary source, would be covered by these provisions.

Another aspect of the new law that makes the consequences of noncompliance
much more severe is its definition of who is responsible for ensuring- that its mandates are
implemented and its requirements are met. For years, the Clean Air Act has covered the
activities of "owners” and "operators,” often phrasing its mandates as applying to either the
owner or the operators, presumably at the parties’ own option. The new law contains some
potentially significant expansions of these concepts, both because it broadrens who is
considered an owner and an operator and because EPA reserves the right to hold all
owners jointly liable for violations under certain circumstances.

Further comp[ica.ting this landscape is the acid rain title's requirement that each
source appoint a single "designated representative” authorized to act on behalf of all
owners and bind them by those actions. Designated representatives, who must be "natural
persons,” can also incur liability if they make false statements to EPA, although the Agency
goes to some lengths in the new regulations to reassure them that asa general matter they
will not be prosecuted in their individual capacity. Of course, it is not yet clear just how
much solace designated representatives (or anyone else for that matter) should take in
these and other similar reassurances offered by EPA. The fact that the Agency has the
statutory authority to prosecute must be considered a real threat even if it makes promises
not to exercise this authority as a routine matter.

Taken as a whole, these new enforcement provisions may mean that publicly-owned
electric systems owning a minority share of an affected unit carmot afford to continue to
count on the majority owner to take care of environmental compliance. Most minority
owner contracts confer the obligation to ensure environmental compliance on the majority
owner, but stipulate that any penalties will be paid jotntly in proportion to ownership share.
Not only does the new law mean that penalties could be far larger than in the past, if
_ violations get completely out of hand, EPA may very well decide to pursue all owners
| regardless of their efforts to delegate responsibility among themselves. Whether or not
such prosecutions are ultimately upheld by the courts, they pose enough of a threat to
suggest that it may be very bad business to ignore the environmental conduct of 2 majority

owner, especially at facilities with a record of past problems.
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This paper will first discuss the details of who is an owner, who is an operator, and
what a designated representative'must do. Tt will then review the general civil and criminal
enforcement provisions of the 1990 Amendments, as they apply to all violations, including
acid rain. It will discuss enforcement provisions specifically applicable to the acid rain title
of the law and it will conctude with a déscription of some recent trends in EPA’s

enforcement of the Clean Air Act.

WHO IS COVERED AND HOW ARE THEY LIABLE?

The law and the new regulations make four categories of entities responsible for
compliance: (1) "owners,” (2) "operators,” (3) "designated representatives” of owners and/or
operators, and (4) for the purposes of the criminal provisions, "persons.” The definitions of
the first three categories overlap - that is, an entity can be both an owner and an operator
and, for that matter, alsro a designated representative. Further, the responsibilities assignéd
£o each also overlap - that is, either the owner-or the operator must ensure permuit
compliance, as must the designated representative. The resulting confusion, which
undoubtedly was created deliberately, gives EPA considerable flexibility in designing a
frightenihg and therefore an effective enforcement program, or so the Agency firmly

believes.

'Who Is An Owner?

The statute does not contain a definition of owner. Instead, EPA defines this crucial
term in the final regulations, where it states that "owner” means any of the following

persons:

(1) Any holder of any pertion of the legal or equita'ble title in an
affected unit; or :

(2) Any holder of a leasehold interest in an affected unit; or

(3) Any purchaser of power from an affected unit under a hife-
of-unit, firm power contractual arrangement as that term is
defined herein and used in section 408(i) of the Act.
However, unless expressly provided for in a leasehold
agreement, owner shall not include a passive lessor, or a

~ person who has an equitable interest through such lessor,
whose rental payments are not based, either directly or
indirectly, upon the revenues or income from the affected
unit; or

(4) With respect to any Allowance Tracking System general
account, any person identified in the submission required by




-4-

§ 73.31(c) of this chapter that is subject to the binding
~ agreement for the authorized account representative to
represent that person’s ownership interest with respect to
allowances. :
Subpart A, § 72.2, Definitions.

This definition is int fact modeled on Section 408(1) of the statute, which defines the
rightsof a Vziriety of entities to allowances including life-of-unit contract holders who
cannot be considered owners in any logical sense of the word. Publicly-owned electric
systems, including systems with life-of-unit contracts, vigorously argued during the
. comment period that it was absolutely inappropriate for_EPA to convert the statute’s
definition of a rightful allowance "holder” into a definition of a potentially liable "owner.”
But EPA rejected these arguments, choosing to manipulate the statute to cast its liability
net as broadly as it could. It is possible but unlikely that soﬁxe_of these public power
systems will challenge this aspect of the regulation in court and it is possibl-e but unlikely
that a court would overturn EPA’s effort to draw into the liability net entities who exercise
no effective operational control as a practical matter. Assuming that the regulations stand,
any utility or other entity covered by the definition faces a Hobson's choice: attempting to
become more involved in the operation of the unit is the only way to determine the risks of
noncompliance and take steps to prevent it. At the same time, becoming more involved

may very well increase the possibility that you will be targeted for enforcement action at

some future time.

Who Is An Operator?

New Section 113(h) of the Act defines "operator” as "any person who is senior
management personnel or a corporate officer.” The section continues:

Except in the case of knowing and willful violations, such term
shall not include any person who is a stationary engineer or
technician responsible for the operation, maintenance, repair, or
monitoring of equipment and facilities and who often has '
supervisory and training duties but who is not senior management
personnel or a corporate officer.

42 US.C.§ 7613(h) (emphasis added).

According to commentary written shortly after enactment of the 1990 amendments
by a former Senate staffer involved in the negotiatidn of these provisions, the definition

was intended to protect line employees from suffering the consequences of unwitting
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violations of the law without immunizing their superiors. See Stephen E. Roady,
"Permitting and Enforcement under the Clean Air Act Amendments of 1990," 21 ELR
10178, 10202 (April 1991). At the same time, according to Roady, some Congressional
negotiators were concerned that the language introduced a new concept of liability under
environmental law that would complicate and impede enforcement. As one example, the
statute does not even attempt to clearly distinguish line employees from s,e_m'or
mahagement employees because no statute could da so adequately given the tremendous
~ complexity of American corporate structures. In the absence of a clear statutory definition,
defendants could tie prosecutors in knots with claims that in the context of their
corporation, they played a line, and not a senior management, role. In the end, the
negoﬁators compromised on a provision that attempts to protect line employees only from
prosecutions for negligent violations. Under the Act, all employees can be held liable for 7

knowine and willful violations.

Who Is A Designated Representative?

Both the statute and regulations contain definitions of a "designated representative.”

Under the statute, the term means:

[A] responsible person or official authorized by the owner or
operator of a unit to represent the owner or operator in matters
pertaining to the holding, transfer, or disposition of allowances
allocated to a unit, and the submission of and compliance with
permits, permit applications, and compliance plans.

42 US.C.§ 7601(26).

The regulations add the concept that designated representatives’ actions "legally
bind" owners and operators, defining the term as follows:

[A] responsible natural person authorized by the owners and
operators of an affected source and of all affected units at the
source, as evidenced by a certificate of representation submitted in
accordance with subpart B of this part, to represent and legally
bind each owner and operator, as a matter of federal law, in all
matters pertaining to the Acid Rain Program. Whenever the term
"responsible official” is used in part 70 of this chapter, in any other
regulations implementing title V of the Act, or in a State operating
permit program, it shall be deemed to refer to the "designated
representative” with regard to all matters under the Acid Rain

Program.

Subpart A, § 72.2, Definitions (emphasis added).
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It is an historic and well-established tradition of American law that representatives

of potentially liable parties are not generally held accouﬁtabie for the actions they either
advise their clients to take or assist their clients in implementing. But the combined ,forc'es.
of a growing antipathy towa.rd lawyers and the scandals that have wracked the savings and
loan industry have combined to prodﬁce a new trend of enmeshing legal representatives in
the liability net when they advise and participate in their clients” illegal acts. As we shall
see shortly, the acid rain regulations also appear to follow this trend, holding designated
representatives fully "responsible” - that is, liable -~ not just for commlunicating with FEPA,
but for every.activity thaf they communicate. EPA promuses not to routinely prosecute

"DRs" as they are known colloquially, although as mentioned earlier, these promises

provide scant legal solace to those targeted in an enforcement action.

Who Is A Person?

Last but not least, we have the statutory definition of a "person,” important only for
the purposes of criminal prosecutions under the law. The original House version of the
' Clean Air Act said that, except for the crime of negligent endangerment, the term "person’
would not include "an employee who is carrying out hus normal activities and who is acting
under orders from the employer.” See House bill, § 601(h). The Department of Justice
reacted very strongly to this provision, arguing that it had the potential to immunize
employees from liability and remove any incentive for them to cooperate with the
- government. As with the definition of 'oprerator,' the compromise contained in the final
law protects employees carrying out normal activities and following orders only to the

extent that their violations are not "knowing and willful.” See 42 U.S.C. § 7413(h).

Who Is Liable for What: The Relationship between Owners and Operators

The acid rain title of the new Clean Air Act addresses virtually all of its mandates to
"owner(s) or operator(s)” and occasionally to either "owner(s) and operator(s)” or the
"designated representative of owner(s) and operator(s).” Thus, section 405(a)(1) entitled
simply "Applicability,” states:

The owner or operator of any unit operated in violation of this
section shall be fully liable under this Act for fulfilling the
obligations specified in section 411 of this title (imposing excess
emissions penalties).

42US.C.§ 7651d.
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The common sense reading of the use of the disjunctive "or” in this context 1s that
the legal mandate at issue applies to either the owner or the operator, but not to both. The
problem thh this common sense reading is that the statute never specifies which category -

- owner or operator - takes precedence in the event of an enforcement action. As a result,
EPA can argue fairly convincingly that it should be able to pick either one to prosecute or
it will be faced with a situation where the parties attempt to shirk liability by claiming that
EPA can only pursue an entity no longer in business. However, although EPA may have a.

reasonable argument that it should be able to pursue, in its discretion, either the owner or

the operator, it arguably does not have a statutory leg to stand on in arguing that it should
be allowed to pursue both categories of parties, holding them all jointly liable for any

viclation.

In the "core” acid rain regulations proposed for comment in December 1991, EPA
ttempted just such a power grab, announcing that it viewed owners and operators as

jointly and severally liable under the new law. For those unfamiliar with the concept of
joint and several liability because you have thankfully escaped. a Superfund prosecution,
such liability means that the government can hold each individual party liable for the full
costs or damages sought by the enforcement action. The unlucky party or parties targeted
in this manner must then turn around and sue fellow jointly liable confederates to recover
from them a fair "contribution” to the costs or damages already paid to the government.
This liability, which is both “joint" — all parties equally responsible - and "several” -- each
party separately responsible, sets up an extremely potent dynamic where all parties have an
incentive both to prevent enforcement action and to turn on each other with a vengeance
once it has occurred.

EPA's effort to proscribe joint and several liability provoked a loud outery from the
entire utility industry, especially consumer-owned electric systems concerned about its
implications at facilities where they possessed absolutely no ability to exert operational
control. The provision eventually got the attention of EPA overseers at OMB and the
White House who believed that the Agency had no authority to import Superfund’s
extremely controversial liability scheme without explicit Congressional ratification -- and,
of course, the Clean Air Act Amendments of 1990 contain not even the faintest allusion to
this extremely controversial liability standard.

In the face of all this pressure, EPA gracelessly backs down in the final rules, vowing

to pursue the issue another day:
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The Agency does not agree that the final rule should exempt
minority owners from liability but does agree that all provisions in
the proposal that expressly establish joint and several liability ...
should be removed. The question of the liability of a specific
owner and operator is best left to case-by-case determination in

the context of enforcement against specific violations, rather than
being resolved in the abstract ina rulemaking.

On the one hand, various sections of title [V impose obligations on
owners and operators without distinguishing between majority and
minority owners or owners that are not operators. ... [Bly virtue
of an ownership interest in a business or property, an owner may
exercise influence over operation of a facility and help foster
compliance with environmental laws. This may be true even if the
owner cannot exercise unilateral authority or significant control
over operations. It is important to encourage oversight of
activities at one’s business or property and discourage tacit
approval or willful ignorance of illegal activities that threaten the

environment.

On the other hand, the Agency does not blindly enforce against all

parties regardless of their level of awareness, control, and

responsibility for violations of the Act. EPA focuses enforcement

efforts on those parties most truly culpable for violations.
Preamble to the Final Rules, pg. 72-31 of the 10/23/92 version.

“The bottom line? EPA may try to bring a case against minority owners at some
future time, basing the prosecution on a joint and several liability theory, if it believes that
such parties are "truly culpable” for the violations. Failure to inquire about the state of
compliance - what EPA calls "tacit approval” or "willful ignorance” -- may constitute "true
culpability” in EPA’s view. The success of such an exercise will undoubtedly depend on the
facts surrounding the violation and therefore the court’s attitﬁde toward the accused. In
the meantime, minority owners are well-advised to evaluate environmental conditions and
cisks at their affected units, especially if there is already some reason to suspect that

compliance problems could arise (e.g., a past history of violations or a current dearth of

operational allowances).

The Role of the Designated Representative

As for the third important category of potentially liable parties, the designated
representative, as mentioned earlier, these individuals are clearly “responsible” for making
all submissions to EPA, including permits, and responding to all inquiries and demands

made in turn by the Agency. Such individuals must sign a certification that they possess
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authority to act on behalf of “owners and operators” and they must certify that the
statements contained in the submission-are truthful. Tﬁey are therefore clearly liable for
both civil and criminal penalties if those statements later turn out to be false. "

How far the designated representative’s fiability for actual violations goes remains
somewhat ambiguous. In response to comments, EPA deleted the term ~designated
representative” from the definitions of "owner” and “operator” in the final rule, s’uppos_&ﬁly
so that the reguiations could not be read to impose coextensivé liability on "DRs,” as they
are known in the lexicon of the program. EPA also states in the preamble to the final "core
rules” that the “responsibilities of a desighated representative will be narrower than those
of an aperator.” (See Preamble to the Final Rules, pg. 72-21 of the 10/23/92 version.)
While these two clarifications are helpful, they may not provide much comfort to a
designated representat.ive enmeshed in a messy enforcement action. Consider the
following deliberately ambiguous statement, also from the preamble to the final rules,
describing when EPA will in fact prosecute designated representative:

As a general matter, EPA expects that its civil and administrative
enforeement actions under the Acid Rain Program usually will
focus on the owners and operators ... . [However] designated
representatives also have responsibilities under the Act and would
be liable for violations of those responsibilities ... including, for
example, holding and transfer of allowances ... and submission of
and compliance with permits and compliance plans and related
documents ...

It is EPA's statutory interpretation that a designated
representative is not liable for acts or omissions that are not within
the scope of his responsibility as designated representative. Under
the Act, owners and operators shall be fully liable for the emission
limitations ... and monitoring requirements ... for an affected unit
“and are responsible for operating the umt in compliance with
those requirements. A designated representative would not be
subiject to liability for a unit’s noncompliance with those
requirements, except to the extent that the designated
representative is an owner, an operator, or has control over the
operation of the affected unit, or has been authorized by the
owner or operator to ensure compliance with those provisions.

Preamble to the Final Rules, pp. 72-32 and 72-33 of the 10/23/92 version.

In other words, designated representatives are fully and unequivocally responsible
for permit compliance. And, of course, permits generally include monitoring requirements |
and emissions limitations. But, generally, owners or operators will really be responsible for

monitoring and emissions limits, and designated representatives will not be responsible,
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unless the owners and operators delegate this reéponsibility to their designated
representatives, in which case the designated _represehtatives will be responsible. Perhaps
the two obvious conclusions from all of this are, first, that we will never reaily know what
EPA intends until it brings soﬁle higﬁ profile enforcement actions and, second, that
designated representatives would be well served to write their contracts of employment

very, very carefully.

GENERAL CIVIL AND CRIMINAL ENFORCEMENT

The changes in EPA’s general enforcement authorities which were made by the
1990 Clean Air Act Amendments are profound and were a direct response to the
perception that the enforcement structure in the Act was, in the words of one
commentator, "outmoded” and "cumbersome” and deprived EPA of the "strong and varied
enforcement arsenal” included in more up-to-date federal environmentai statutes. See
Roady article cited earlier, at 21 ELR 10196. Examples of the shortcomings that frustrated
EPA and the Department of Justice were the absence of effective adrniniétrative authority
for EPA to order the payment of penalties without going to court and the requirement that
EPA provide any source deemed in violation of the Act with a 30-day "grace period” in -
which to achieve compliance and avoid imposition of a penalty. The government also
wanted the Act's criminal penalties upgraded from misdemeanors to felonies in most cases,
as Congress had done with other federal environmental statutes throughout the 1980s. In
addition to federal enforcement officials’ concerns, Congress was also faced with demands
by state enforcement agencies and the environmental community to strengthen and clarify
the Act's citizen suit provisions, especially with respect to citizens’ ability to sue over past
violations that had ceased before the case was filed.

All of these proposals engendered considerable controversy among the industries
regulated by the Act and a fierce battle was waged to blunt their impact as they were
written into law. With a few notable exceptions, these efforts were unsuccessful and
federal, state, and environmental advocates successfully achieved their goals. The new
law's enforcement provisioris escalate slowly but stéadily from the administrative
assessment of civil penalties, to judicial imposition of such penalties, to the criminal
prosecution of corporations and individuals. The statute establishes criteria for penalty
assessments, permits the payment of awards to informants assisting a government |

prosecution, and requires an opportunity for public comment on settlernents negotiated by
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the government. There are provisions authorizing EPA to issue emergency orders and

citizens to file private attorney general actions to enforce the law.

Administrative Enforcement

Under Sections 113(3) and (d) of the new law, EPA may issue an administrative
order against "any person’ which both requires compliance and assesses a civil

administrative penalty of $25,000 for each dav of violation, but this authority is limited to

cases where the total penalty sought does not exceed $200,000 and the first alleged date of
violation occurred no more than 12 months before the case is filed, unless EPA and the
Department of Justice “jointly” determine that these limitations can be exceeded. See 42.
US.C.§§ 7613(a) and (d). (Any such joint determination is not subject to judicial review.)

Administrative penalties can only be assessed following a notice and a hearing on
the record, with opportunity to present defense witnesses and to cross examine prosecution
witnesses. All orders must state with "reasonable specificity” the nature of the violation and
specify a "reasonable” time period within which compliance must be achieved, not to
exceed one year after the order is issued. Administrative orders issued by EPA over the
protests of the defendant may be appealed to a federal district court within 30 days after
tﬁe order becomes final. The Act instructs the courts not to set aside or remand an

administrative order unless (1) the record lacks "substantial evidence” supporting the

finding of a violation or (2) the compliance portion of the order or the penalty assessment
const-itutes an "abuse of discretion.” These standards mean that as a practical matter, the
government must grossly mishandle a case in order to lose on appeal.

Any person who fails to comply with an administrative order must pay, in addition to
the original penalty: (1) intecest on the penalty, (2) a nonpayment penalty of 10 percent,

and (3) the government’s "enforcement expenses,” including attorneys fees and costs.

Field Citation Program

In addition to the authority to assess penalties administratively, the new law also
gives EPA authority to initiate a "field citation program’ regarding "appropriate minor
violations.” See 42 U.S.C.§ 7613(d)(3). Field citations méy assess penalties not to exceed
$5,000 for each day of violation and recipients of such citations may requést a heanng on
the citation. Such hearings are not subject to the rights of advance discovery of the

government’s case, Cross examination of adverse witnesses, and a full opportunity to
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~ present a defense, but must instead merely provide a "reasonable Qpp-o'rtum’ty to be heard
and present evidence.” Field citations challenged by the defendant may be appealed to
federal district court in the same manner and under the same standards as apply to regular

administrative penalty orders.

Civil Judicial Enforcement

EPA also has authority to file a civil actionri'n federal district court seeking a ‘
permanent or temporary injunction and assessing civil penalties up to $25,000 per day for
each violation. See 42 US.C.§ 7413(b). There are no limits on the amount of penalties '
that may be sought in such cases, which may be filed in the district where the violation
occurred (ot is occurting), or where the defendant either resides or has its principal place

of business.

Interestingly, if the defendant successfully defeats the government’s case and the
court finds the prosecution was "unreasonable,” the court may require the government to

pay the defendant’s attorney and expert witnesses fees.

Criminal Penalties

Civil liability under the Clean Air Act can perhaps best be characterized as "strict”

or “no fault” liability - if the government catches you acting or failing to act in a manner

that violates the regulations, you are liable and 1t does not matter whether you negligently
or willfully undertook the course of action that landed you in trouble. Of course, the
obviousness of the violation and the degree of your carelessness in comrmitting it are factors
the government always considers in deciding how much to assess in penalties. Butasa |
threshold matter, these factors do not determine your guilt. |

In contrast, the Act’s criminal provisions depend upon determinations of the degree
of culpability, applying markedly different punishments to conduct that is "negligent” versus
conduct that is "knowing and willful.” As mentioned in the introduction to this paper,
knowing violations of requirements and prohibitions are punishable by fines and up to five
years in prison (see 42 US.C. § 7413(c)(1)), while knowing false statements, failures to
notify or report, or falsification of monitoring results can receive fines and up to two years
in prison (see 42 U.S.C. § 7413(c)(1)). Persons who knowingly fail to pay a federal fee can
be fined and imprisoned for up to one year (see 42 US.C.§ 7413(c)(3)).
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As has been done in other major federal environmental laws such as the Clean
Water Act and the Resource Conservation and Recovery Act, the new Clean Air Act also
makes it 2 crime to act in 2 way that threatens human life or health. Persons who
negligently release "into the ambient air” any hazardous air pollutant or extremely
haz.'ar.dous substance and, as a result, negligently place another person in "imminent
danger” of death or serious bodily injury are punishable by a ﬁne and up to one year
imprisonment (see 42 US.C.§ 7413(c)(4)). While one year may not sound like a long time
for threatening another person s life, keep in mind that criminal violations are traditionally
defined as willful, deliberate acts. The concept that one could be sent to prison merely for
careieésness is relatively innovative and Congress may not have felt comfortable throwing
the book, so to speak, at such offenders.

This analysis is supported by a ciosely-re!ated provision offthe'iaw which allows up
to 15 years in jail and a fine of up to $1 million per violation for knowing releases of
hazardous air pollutants or extremely hazardous substances into the ambient air if the
person also knows at the time that the release places another person in imminent danger of
death or serious bodily injury (see 42 U.S.C.§ 7413(c)(5)). In determining whether the
defendant had requisite knowledge, the statute instructs the judge or jury that the
defendant is responsible for "actual awareness or actual belief” and that knowledge
possessed by another person may not be attributed to the defendant. However, the statute
explicitly permits the consideration of "circumstantial evidence,” including evidence that the
defendant took affirmative steps to be shielded from "relevant” information.

The statute provides one affirmative defense to prosecution for knowing
endangerment in addition to defenses available to all defendants in federal criminal
prosecutions: the free consent of the person placed in danger as long as the conduct
alleged to be criminal was a reasonably forseeable hazard of an occupation, business,
profession, medical treatment, or scientific experiment.

All of the criminal penalties explained above are automatically doubled for a second

conviction of the same offense.

Penalty Assessment Criteria

In assessing both civil and criminal penaltxes the statute instructs EPA and the
courts to take into consideration ("in addition to such other factors as justice may requxre oy

the following factors:

o size of the business;
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o the defendant’s full compliance history and "good faith” efforts -té comply;
o duration of the violation; |
o previous payment of the penalties for the same violation;
o the economic benefit of noncomprliance; and
0 the seriousness of the violation.

FEPA's track record in applying these factors is discussed below.

Awards for Informants

The new law authorizes EPA to pay an award of up to $10,000 to any person who
furnishes information or services leading to a judicial or administrative penalty or a

criminal conviction. Federal, state, and local government officials are aot eligible for such

awards.

Public Participation

'EPA must publish a Federal Register notice soliciting public comment on any

consent order or settlement agreement at least 30 days before such settlements are either
final or filed with a court. EPA and DOJ shall "promptly consider” any written comments

received and may withdraw from the settlement if the comments warrant.

Emergency Orders

Upon receipt of evidence that a pollution source or combination of sources is
presenting an "imminent and substantial endangerment” to either bublic health or welfare,
or to the eavironment, EPA may bring sutt in federal district court to immediately restrain
any person causing or contributing to the pollution. If "prompt” protection is not
achievable through court action, EPA may issue an administrative order containing such
relief which becomes effective upon issuance. However, an administrative order expires

within 60 days unless a court order reinforcing it is obtained.

Citizens’ Suits
The Clean Air Act contains a citizens’ suit provision allowing any person to sue in

federal district court to enforce its requirements. Such suits may be brought against "any

person’ (including the United States) alleged to be in violation of any emission standard,
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emission limitation, permit, or order. Sutt may also be brought agairist EPA for failure to
carry out a statutory maﬁdate. Sixty days prior notice to the defendant is required in most
cases. Penalties assessed in such cases must be deposited in a special fund in the United
States Treasury or, if ordered by the court, may be used for "beneficial mitigation projects”

which are consistent with the Clean Air Act and enhance public hrealthr or the environment.

SPECIAL ACID RAIN ENFORCEMENT PROVISIONS

The general enforcement provisions of the Clean Air Act apply to a wide variety of
potential violations that can be committed by the owner or operator of an affected unit
hecause such units must continue to comply with the emissions limitations and confinuous
emissions monitoring provisions of their normal permits at the same time that they must
also possess enough allowances to operate the unit under the new acid rain requirements.
In effect, the statute establishes two parallel, yet distinét, regulatory schemes: traditional
permitting and the acid rain allowance system. _

The acid rain title contains two specific enforcement provisions of its own, the first
of which establishes a $2,000/ton "excess emissions” penalty for allowance shortfalls, while
the second ensures that each missing allowance also counts as a single, full-fledged
violation of the law’s general enforcement provisions. This second provision, which has
been consistently overlooked in the commentary written since the 1990 Amendments were
enacted, means that missing allowances can become a staggering expense should EPA
decide to utilize all of the weapons in its enforcement arsenal. Details concerning these

provisions and a hypothetical illustrating their potential impact follow.

Excess Emissions Penalties

Section 411 of the law, 42 US.C. § 7651j, provides that a penalty of $2,000 for each
ton of excess emissions is automatically payable to EPA. without the Agency having to give
the owner or operator any written demand. Penalty payments are due within 60 days of the
end of the year in which the excess emissions occurred, and interest is charged on late
penalty payments. |

In addition, owners or operators of units where emissions occurred are liable to
offset the excess by an equal tonnage amount in the following calendar year, or such longer -

period as EPA prescribes. Owners or operators must submit a plan for achieving these
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offsets at the same time that they pay the penalty —- 60 days after the end of the calendar
year in which the excess emissions occurred. | A

The final acid rain "core rules” contain specific requireménts for offset plans. The
cules divide such pians into two categories: (1) those that specify deducting allowances

immediately, and (2) those that specify deducting allowances at a later date. The first

| category may be immediately approved by EPA as an amendment to the unit’s permit and
requires no public commeﬁt. For plans in the second category = proposing offsets later in
the year orina subsequent year, the public will be given an opportunity to comment on the
proposal. Further, the only acceptable reason for delaying offsets until a date more than
one year from the year in which the excess emissions occurred is that earlier deductions
would interfere with electric reliability. Ifa unit has had excess emissions for more than
two years in a row, the plan must also include information on how the excess emissions

occurred and what measures are being taken to prevent them in the future.

Double Dip Penalties

The acid rain title’s provision entitled "Enforcement” states:

In addition to the other requirements and prohibitions provided
for in this title, the operation of any affected unit to emit sulfur
dioxide in excess of allowances held for such unit shall be deemed
a violation, with each ton emitted in excess of allowances held
constituting a separate violation.

42 U.S.C.§ 7651m (emphasis added). This provision means that EPA has the authority to
assess — in addition to an automatic penalty of $2,000 — $25,000 for each ton of excess

emissions could be assessed $25,000 for each dayv that the excess lasted. If the excess

tonnage also happens to exceed the permit limitations applicable to the unit, an additional
$25,000 per day for that violation could be assessed, although such penalties probably

would not be calculated on a per ton basis.

Hypothetical

Take the unit mentioned at the outset of this paper which falls 1,000 allowances
short for _100 days. Excess penalties of $2,000 ber ton, or $2 million, would be payable
within 60 days after the year in which the excess occurred. The utility would also be
obligated to provide 1,000 in offsetting allowances. Ordinary civil penalties of $25,000 per
allowance per day could also be assessed, for a total per allowance of $2.3 million and an

obviously absurd but still theoretically possible grand total of $2.5 billion. Lastly, if the
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1,000 in excess tons also violated the emissions limit established in the unit's permit, a
penalty of $2.5 million ($25.000 per day) could be assessed.

We turn next to EPA’s actual practices i assessing penalties under the Clean Air
Act. '

EPA PRACTICE IN ASSESSING CIVIL PENALTIES UNDER THE CLFAN AIR
ACT _

The last four years have seen & renewed emphasis on énforce'rnent by EPA and the
Department of Justice. Hobbled by a budget that leaves it with the same effective '
purchasing power as it had in the early ];9705,‘ EPA has had little choice but to emphasize
enforcement as it tries to both toughen and sharpen an image tarnished badly by the
* Reagan years. In the three years from fiscal year 1988 to 1990, EPA collected 54 percent of
all the civil penalties assessed in its 21-year history. The simple fact is that enforcement, '
especially in relation to regulatory or grant programs, is an inexpensive way to inform both
the public and the regulato‘ry community that the natibn's FEnvironmental Protection
Agency is on the job trying to protect the envirorument.

EPA has issued an elaborate series of guidance documents explaining the policies
and criteria it applies in preparing penalty assessments. These documents, while full of
disclaimers that they do not in any way limit the Agency’s statutory authortty, are geﬁeraily
followed fairly carefully by enforcement personnel and, upon recéiving a notice of
violation, defense counsel’s first move should be to independently calculate the appropriate
penalty under applicable guidance.

In 1984, EPA issued a general Policy on Civil Penalties covering the assessment of

penalties under all of the statutes it administers, and this guidance is supplemented by
specific guidance documents tailored to the goals of each statute. The general policy
establishes three goals for penalty assessment: (1) deterrence, (2) fair and equitable
treatmentr of the regulated community, and (3) swift resolution of environmental problems.
By deterrence, EPA means deterring both the defendant and industry as a whole
from committing any further violations. The deterrence factor includes both a "benefit’
and a "gravity” component.
By benefit, EPA means that it intends to recover any economic benefit the
defendant achieved from the violations, thereby returning the defendant to the same
~ economic situation it would have been in had the violations not occurred. EPA calculates

this factor by looking at both the costs avoided by the violations (e.g., buying additional
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allowances) and the value of delaying payment of those costs (e.g., how much use of the

money that would have been necessary to buy allowances was worth to the defendant).
EPA has even developed a computer model called "BEN" (short for benefit) to produce
such calculations. ,

Although the recovery of economice benefit can involve significant sums, if alt EPA
did was to recover that benefit, effective deterrence would not be achieved. Espec1a]ly in
situations where the cost of compliance is high, industry could decide to defer those costs n
a bad year, knowing that the worst that could happen would be eventual payment,
hopefully when financial conditions have improved.

To prevent this type of calculation, EPA includes the so- -called "gravity” component
which penalizes the defendant depending on the seriousness of the violation. Violations
that result in releases of pollution into the ambient air cost significantly more than
recordkeeping violations under this calculation.

The second goal of penalty assessment - fair and equitable treatment of the
defendant — involves EPA consideration of such factors as the defendant'’s ability to pay;
the degree to which the violation cesulted from willful misconduct, as opposed to
negligence; the defendant’s compliance history; and the nature and extent of its
cooperation with the government. Because this goal is very important to the calculation of
penalties, and is used to diminish the punitive aspect of penalties, wise defendants and their
counsel go to great lengths to demonstrate their willingness to cooperate with the
government, even to the extent of voluntarily turning themselves in rather than waiting to
be caught. Cooperation is especially important for publicly-owned electric systems. Public
power begins the enforcement process with a small but significant advantage over private
industry because it is a sister government entity from EPA’s perspective. But this
advantage can be easily squandered by actions perceived as non-cooperative during
settlement negotiations.

~ The third goal of the general policy -~ swift resolution of environmental problems -~
iavolves reduction of the punitive, or gravity, component of penalties where the defendant
has already instituted remedies for its noncompliance. On the other hand, EPA will
increase the gravity component where violations continue throughout the negotiation
period. Shrewd defendants remedy violations as soon as possible after the initial inspection
has brought them to light. They also try to develop ongoing environmental assessment and

compliance programs as an alternative to cash payments.
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The general policy advises EPA enforcement officials to first calculate a preliminary
~deterrence amount™: economic benefit plus gravity component. 'fhe policy then instructs
that this figure be adjusted - usually downward — by the so-called *fair and equitable”
factors. Once negotiations have begun defendants can win a second downward adjustment
by either developing their case that they lack ability to pay, or offering the govemneﬁt
assurances that they have programs in place to guarantee future compliance, or both.

The specific penalty guidance that applies to stationary sources under the Clean Alr
Actwas issued on October 25, 1991 and is entitled Clean Air Stationarv Source Civil

Penalty Policy. The policy requires use of the most aggressive assumptions in calculating

the initial penalty so that EPA is never in the position of asking too little at the outset, -
especially in adrrumstraﬁve (as opposed to judicial) cases. Ei ght appendices supplement
the pohcy, the most relevant to utilities is an appendix specifying how to calculate penalties

for violations of the prevention of significant deterioration (PSD) regulations for new

sources.
If your utility is ever cited for a violation of the Clean Air Act, the most important

steps you can take are to stop the violations immediately and to engage competent defense
counsel. The key to surviving the enforcement process is to understand the penalties
policies thoroughly and to develop a defense strategy that convinces the government you
are repentant and cooperative while at the same time aggressively advocating the reduction
of the initial penalties assessment.

Each year, EPA publishes a National Penalty Report presenting enforcement
statistics for the major statutes it implements. The following table is based on that Report

and summarizes civil judicial penalties for Stationary Source violations for the period from

1988 through 1991:

Civil Judicial Penalties For Stationary Source Violations

- Total
Fiscal Total Cases w/ Average  Median Highest
Year Dollars Penalties  Penalty Penalty Penalty
- 1988 | 8,914,384 71 125,555 30,000 1,750,000
1989 | 4,668,171 67 69,674 32,253 600,000
1990 | 5,936,281 59 100,615 | 48,000 687,224
1991 | 7346431 - 64 114,789 48,250 1,500,000
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As the table demoustrates, 1988 marked a surge in the number of enforcement
actions: in addition, FPA recovered its highest judicial penalty that vear. The effect of this
high penalty is to skew the average penalty for 1988. The "median penalty” column tells the
true story of enforcement trends: Stationary Source penalties have increased by 60 percent
in just four years and undoubtedly will continue to rise.

{1 addition to the National Penalty Report, EPA pubhshes an annual Penalty
' Management Report providing data on enforcement activity within each region. Region V,
covering Illinois, Indiana, Michigan, Minnesota, Ohio, and Wisconsin consistently produces
the highest number of enforcement actions and the highest penalty amounts. The following
table, which was compiled from EPA data, shows some typical enforcement results for

stationary sources in Region V.

' CONCLUSION
Even before passage of the 1990 Clean Air Act Amendments, EPA was emphasizing

enforcement as never before. The new law strengthens exponentially the variety and
severity of EPA’s enforcement tools, and in no substantial area is this more obvious than
acid rain.

Owners, operators, an designated representatives -- as well as line employees - are
potentially exposed to devastating corporate and personal liability, and EPA has clearly
signaled its intention to pursue enforcement beyond the traditional level of the majority
owner and senior management. Minority owners must become concerned about
compliance as they never have before and all future power supply contracts must be
negotiated with liability considerations firmly in mind. EPA has already succeeded in its
goal of creating the atmosphere of fear and uncertainty that inspires those sitting on the

sidelines to share responsibility for the daily operation of the pollution source.
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Clean Air Act Violations

Region V'
?acility Date Filed Penalty
GAF Chemicals Corp., Madison, Wisconsin 05/20/92 79,028
Marathon Oil Co., Detroit, Michigan 1 05/20/92 25,566
Sun Refinirig Marketing, Cleveland, Ohio 05/20/92 42,886
Central Ilinois Public Service Co., Quincy, Illinois 05/20/92 30,000
Signode Corp., Chicago, llinois 05/20/92 40,698
The UNO-VEN Co., Chicago, Tilinois 05/20/92 910,000
Gardean Environmental Co., Chicago, Hlinois 05/20/92 92,200
Hennepin Generating Station, Hennepin, lllinois 05/20/92 25,000
FLP. Smith Inc., Bedford Park, Tllinois 06/16/92 40,210
Asbestos Abatement Inc., Lansing, Michigan 06/16/92 54,600
Meyercord International Iuc., Northbrook, Illinois 07/01/92 200,000
Mlinois Tool Work Inc., Frankfort, Illinois 07/01/92 200,000
Phoenix Chemical Co., East Dubuque, Illinois 07/06/92 200,000
Kerr Group Inc., Los Angeles, California 07/30/92 130,312
Meyer Steel Drum Inc., Chicago, llinois 08/31/92- 42,029
The G & S Asphalt Co., Marshall, Hlinois 09/02/92 55,460
AM International Inc., Mount Prospect, lllinois - 09/08/92 57,186
Packaging Corporation of America, Evansfon, Dlinois 09/08/92 40,696
Heekin Can Inc., Alsip, Olinois | 09/08/92 26,000
Kalamazoo Regional Psychiatric, Kalamazoo, Michigan 09/25/92 176,760
B.P. Oil Company, Lima, Ohio 09/30/92 200,000
Clark Oil & Refining Co., Blue Island, llinois 09/25/92 50,000
Mobil Qil Corporation, Joliet, Illinois 09/30/92 200,000
Marathon Oil Company, Indianapolis, Indiana 10/02/92 180,060

Total Violations: 24

Total Penalties: § 3,088,671
Average Pepalty:  129,111.19

Median Penalty:
Modal Penalty:

57,186
200,000




RESOLUTION 94-234

WHEREAS, the City of Grand Island’s Platte Generating Station and C.W.
Burdick Power Station are subject to regulation under the Clean Air Act, as amendea;

WHEREAS, The Clean Air Act, as | amended, requires a Designated
Representative and an Alternate Désignated Representative be appointed on behalf of the City
of Grand Iéland;

WHEREAS a form of agreement has been agreed to between the City of Grand
Island and Gary R. Mader as Designated Represenfative and Timot_ﬁy G. Luchsinger as Alternate
Designated Representative;

BE IT RESOLVED BY THE MAYOR AND COUNCIL OF THE CITY OF
GRAND ISLAND, NEBRASKA, that the Mayor and City Clerk be, and hereby are, authorized
to sign on behalf of the City of Grand Island, the agreement by and between the City and Gary
R. Mader and Timothy G. Luchsinger whereby Gary R. Mader agrees to be the City’s
Designated Representative and Timothy G. Luchsinger agrees to be the City’s Alternate

Designated Representative pursuant to the Clean Air Act, in accordance with the terms of the

agreement,

Adopted by the City Council of the City of Grand Istand, Nebraska, September 12, 1994,

Cindy K. Cartwright, City Clerk

Approved as to Form ¥
September 9, 1994 i City Attomcy

Arraen ment




RESOLUTION 2007-326

WHEREAS, in 1990, Congress indituted an expanded program of emisson control,
monitoring and reporting for magor foss| burning facilitieswith passage of the Clean Air Act Amendments of
1990; and

WHEREAS, because the City of Grand Idand is the operator of a fossl fueled power
plants, the City is bound under the regulations of the Clean Air Act Amendments of 1990; and

WHEREAS, asarequirement of the Clean Air Act Amendments of 1990, anappointment
of a“Desgnated Representative’ is necessary to have control and responsbility for the enacted regulatory
compliance process. It isfurther required that an “ Alternate Desgnated Representative’ be gppointed to act
in the event the Designated Representative is not available; and

WHEREAS, it would bein the best interest of the City to gppoint Utilities Director Gary
Mader as the Designated Representative and Assstant Utilities Director Timothy Luchsinger as the
Alternate Designated Representative.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL OF
THE CITY OF GRAND ISLAND, NEBRASKA, that the gppointments of Utilities Director Gary R.
Mader as Designated Representative and Assstant Utilities Director Timathy G. Luchsinger as Alternate
Desgnated Representative for the City of Grand Idand, in compliance with the Clean Air Act and
Environmenta Protection Agency regulation are hereby approved.

BE IT FURTHER RESOLVED THAT the Mayor is hereby authorized and directed to
execute the Representation Agreement on behdf of the City of Grand Idand.

Adopted by the City Council of the City of Grand Idand, Nebraska, December 18, 2007.

Margaret Hornady, Mayor

Attest:

RaNae Edwards, City Clerk

Approved as to Form @
December 13, 2007 & City Attorney
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